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V.CONCLUSION

For the foregoing reasons, the Court grants in part and
denies in part defendants' motion for summary judgment.
Specifically, the Court grants defendants' motion with
respect to plaintiff's claim regarding the dosage of his
renal disease medication and with respect to all of
plaintiff's claims against Sheriff Reilly. Defendants'
motion is denied in all other respects. The parties to this
action shall participate in a telephone conference on
Monday, April 5, 2010 at 3:30 p.m. At that time, counsel
for defendants shall initiate the call and, with all parties on
the line, contact Chambers at (631) 712-5670.

SO ORDERED.

E.D.N.Y.,2010.
Price v. Reilly
697 F.Supp.2d 344

END OF DOCUMENT
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United States District Court,
N.D. New York.
Karus LAFAVE, Plaintiff,
V.
CLINTON COUNTY, Defendants.
No. CIV.9:00CV0744DNHGLS.

April 3, 2002.

Karus Lafave, Plaintiff, Pro Se, Plattsburgh, for the
Plaintiff.

Maynard, O'Connor Law Firm, Albany, Edwin J. Tobin,
Jr., Esq., for the Defendants.

REPORT-RECOMMENDATION 2!

FN1. This matter was referred to the undersigned

for Report-Recommendation by the Hon. David

N. Hurd, United States District Judge, pursuant

to 28 U.S.C. § 636(b)(1)(B) and L.R. 72.3(c).
SHARPE, Magistrate J.

I.INTRODUCTION

*1 Plaintiff, pro se, Karus LaFave (“LaFave”) originally
filed this action in Clinton County Supreme Court. The
defendant filed a Notice of Removal because the
complaint presented a federal question concerning a
violation of LaFave's Eighth Amendment rights (Dkt. No.
1). Currently before the court is the defendant's motion to
dismiss made pursuant to Rule 12(b)(6) and in the
alternative, pursuant to Rule 56(b) of the Federal Rules of
Civil Procedure (Dkt. No. 5). LaFave, in response, is
requesting that the court deny the motion, excuse his
inability to timely file several motions, and to permit the

matter to be bought before a jury ™2. After reviewing

LaFave's claims and for the reasons set forth below, the
defendant's converted motion for summary judgment
should be granted.

FN2. It should be noted that the date for
dispositive motions was February 16, 2001. The
defendant's motion to dismiss was filed on
September 29, 2000. On January 9, 2001, this
court converted the defendant's motion to dismiss
to a motion for summary judgment, and gave
LaFave a month to respond. On April 16, 2001,
after three months and four extensions, LaFave
finally responded.

II. BACKGROUND

LaFave brings this action under 42 U.S.C. § 1983
claiming that the defendant violated his civil rights under
the Eighth Amendment ™. He alleges that the defendant
failed to provide adequate medical and dental care causing
three different teeth to be extracted.

FN3. LaFave does not specifically state that the
defendant violated his Eighth Amendment rights
but this conclusion is appropriate after reviewing
the complaint.

II. FACTS ™

FN4. While the defendant provided the court
with a “statement of material facts not in issue”
and LaFave provided the court with “statement
of material facts genuine in issue,” neither
provided the court with the exact nature of the
facts.

Between January and July of 1999, LaFave, on several
occasions, requested dental treatment because he was
experiencing severe pain with three of his teeth. After
being seen on several occasions by a Clinton County
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Correctional Facility (“Clinton”) doctor, he was referred
to a dentist. Initially, LaFave's mother had made an
appointment for him to see a dentist, but he alleges that
Nurse LaBarge (“LaBarge”) did not permit him to be
released to the dentist's office ™. Subsequently, he was
seen by Dr. Boule, D.D.S ., on two occasions for dental

examinations and tooth extractions.

FNS5. This appears to be in dispute because the
medical records show that LaFave at first stated
that his mother was going to make arrangements,
but later requested that the facility provide a
dentist.

IV. DISCUSSION

A. Legal Standard

Summary judgment shall be granted “if the pleadings,
depositions, answers to interrogatories, and admissions on
file, together with the affidavits ... show that there is no
genuine issue as to any material fact and that the moving
party is entitled to a judgment as a matter of law.”
Anderson v. Liberty Lobby, Inc ., 477 U.S. 242,247,106

S.Ct.2505,2510,91 L.Ed.2d 202 (1986); accord F.D.I.C.

now turns to the sufficiency of LaFave's claims.

B. Eighth Amendment Claims

*2 LaFave alleges that his Eighth Amendment rights were
violated when the defendant failed to provide adequate
medical care for his dental condition. The Eighth
Amendment does not mandate comfortable prisons, yet it
does not tolerate inhumane prisons either, and the
conditions of an inmate's confinement are subject to
examination under the Eighth Amendment. Farmer v.
Brennan, 511 U.S. 825, 832, 114 S.Ct. 1970, 1975, 128
L.Ed.2d 811 (1994). Nevertheless, deprivations suffered
by inmates as a result of their incarceration only become
reprehensible to the Eighth Amendment when they deny
the minimal civilized measure of life's necessities. Wilson
v. Seiter, 501 U.S. 294, 298, 111 S.Ct. 2321, 2324, 115
L.Ed.2d 271 (1991) (quoting Rhodes v. Chapman, 452
U.S. 337, 347, 101 S.Ct. 2392, 2399, 69 L.Ed.2d 59

(1981)).

Moreover, the Eighth Amendment embodies “broad and
idealistic concepts of dignity, civilized standards,
humanity, and decency ...” against which penal measures
must be evaluated. See Estelle v. Gamble, 429 U.S. 97,
102,97 S.Ct. 285,290, 50 L.Ed.2d (1976). Repugnant to

v. Giammettei, 34 F.3d 51, 54 (2d Cir.1994). The moving
party has the burden of demonstrating that there is no
genuine issue of material fact. Celotex Corp. v. Catrett,

477U0.S.317,323,106S.Ct. 2548,2553,91 L.Ed.2d 265

the Amendment are punishments hostile to the standards
of decency that “ ‘mark the progress of a maturing
society.” > Id. (quoting Trop v. Dulles, 356 U.S. 86, 101,
78 S.Ct. 590, 598, 2 L.Ed.2d 630 (1958) (plurality

(1986). Once this burden is met, it shifts to the opposing
party who, through affidavits or otherwise, must show that

there is a material factual issue for trial. Fed.R.Civ.P.

56(e); see Smythe v. American Red Cross Blood Services

opinion)). Also repugnant to the Amendment, are
punishments that involve “ ‘unnecessary and wanton
inflictions of pain.” * Id. at 103,97 S.Ct. at 290 (quoting
Gregg v. Georgia, 428 U.S. 153, 173, 96 S.Ct. 2909,

Northeastern New York Region, 797 F.Supp. 147, 151

2925,49 L.Ed.2d 859 (1976)).

(N.D.N.Y.1992).

Finally, when considering summary judgment motions,
pro se parties are held to a less stringent standard than
attorneys. Estelle v. Gamble, 429 U.S. 97, 106, 97 S.Ct.

In light of these elementary principles, a state has a
constitutional obligation to provide inmates adequate
medical care. See West v. Atkins, 487 U.S. 42, 54, 108

285,292, 50 L.Ed.2d 251 (1976); Haines v. Kerner, 404

U.S. 519, 520-21, 92 S.Ct. 594, 596, 30 L.Ed.2d 652

(1972). Any ambiguities and inferences drawn from the
facts must be viewed in the light most favorable to the
non-moving party. Thompson v. Gjivoje, 896 F.2d 716,

720 (2d Cir.1990). With this standard in mind, the court

S.Ct. 2250, 2258, 101 L.Ed.2d 40 (1988). By virtue of
their incarceration, inmates are utterly dependant upon
prison authorities to treat their medical ills and are wholly
powerless to help themselves if the state languishes in its
obligation. See Estelle, 429 U.S. at 103, 97 S.Ct. at 290.
The essence of an improper medical treatment claim lies
in proof of “deliberate indifference to serious medical

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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needs.” Id. at 104,97 S.Ct. at 291. Deliberate indifference
may be manifested by a prison doctor's response to an
inmate's needs. /d. It may also be shown by a corrections
officer denying or delaying an inmate's access to medical
care or by intentionally interfering with an inmate's
treatment. /d. at 104-105, 97 S.Ct. at 291.

The standard of deliberate indifference includes both
subjective and objective components. The objective
component requires the alleged deprivation to be
sufficiently serious, while the subjective component
requires the defendant to act with a sufficiently culpable
state of mind. See Chance v. Armstrong, 143 F.3d 698,
702 (2d Cir.1998). A prison official acts with deliberate
indifference when he “ ‘knows of and disregards an
excessive risk to inmate health or safety.” * Id. (quoting
Farmer, 511 U.S. at 837, 114 S.Ct. at 1979). However, “
‘the official must both be aware of facts from which the
inference could be drawn that a substantial risk of serious
harm exists, and he must also draw the inference.” ’ Id.

*3 However, an Eighth Amendment claim may be
dismissed if there is no evidence that a defendant acted
with deliberate indifference to a serious medical need. An
inmate does not have a right to the treatment of his choice.
See Murphy v. Grabo, 1998 WL 166840, at *4 (N.D.N.Y.
April 9, 1998) (citation omitted ). Also, mere
disagreement with the prescribed course of treatment does
not always rise to the level of a constitutional claim. See
Chance, 143 F.3d at 703. Moreover, prison officials have
broad discretion to determine the nature and character of
medical treatment which is provided to inmates. See
Murphy, 1998 WL 166840, at *4 (citation omitted ).

While there is no exact definition of a “serious medical
condition” in this circuit, the Second Circuit has indicated
what injuries and medical conditions are serious enough to
implicate the Eighth Amendment. See Chance, 143 F.3d
at 702-703. In Chance, the Second Circuit held that an
inmate complaining of a dental condition stated a serious
medical need by showing that he suffered from great pain
for six months. The inmate was also unable to chew food
and lost several teeth. The Circuit also recognized that
dental conditions, along with medical conditions, can vary
in severity and may not all be severe. /d. at 702. The court
acknowledged that while some injuries are not serious
enough to violate a constitutional right, other very similar

injuries can violate a constitutional right under different
factual circumstances. /d.

The Second Circuit provided some of the factors to be
considered when determining if a serious medical
condition exists. /d. at 702-703. The court stated that
‘[t]he existence of an injury that a reasonable doctor or
patient would find important and worthy of comment or
treatment; the presence of a medical condition that
significantly affects an individual's daily activities; or the
existence of chronic and substantial pain” ’ are highly
relevant. Id. at 702-703 (citation omitted ). Moreover,
when seeking to impose liability on a municipality, as
LaFave does in this case, he must show that a municipal
“policy” or “custom caused the deprivation.” Wimmer v.
Suffolk County Police Dep't, 176 F.3d 125, 137 (2d

Cir.1999).

In this case, the defendant maintains that the medical staff
was not deliberately indifferent to his serious medical
needs. As a basis for their assertion, they provide LaFave's
medical records and an affidavit from Dr. Vigar Qudsi ™,
M.D, who treated LaFave while he was incarcerated at
Clinton. The medical records show that he was repeatedly
seen, and prescribed medication for his pain. In addition,
the record shows that on various occasions, LaFave
refused medication because “he was too lazy” to get out of
bed when the nurse with the medication came to his cell
(Def. ['s] Ex. A, P. 4) .

FN6. Dr. Qudsi is not a party to this action.

According to the documents provided, Dr. Qudsi,
examined LaFave on January 13, 1999, after LaFave
reported to LaBarge that he had a headache and
discomfort in his bottom left molar (Qudsi Aff., P. 2). Dr.
Qudsi noted that a cavity was present in his left lower
molar. /d. He prescribed Tylenol as needed for the pain
and 500 milligrams (“mg”) of erythromycin twice daily to
prevent bacteria and infection. /d. On January 18, 19, and
20, 1999, the medical records show that LaFave refused
his erythromycin medication (Def. ['s] Ex. B, P. 1).

*4 Between January 20, and April 12,1999, LaFave made
no complaints concerning his alleged mouth pain. On

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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April 12,1999, LaFave was examined by LaBarge due to
a complaint of pain in his lower left molar (Def. ['s] Ex. A4,
P. 4). Dr. Qudsi examined him again on April 14, 1999.
Id. He noted a cavity with pulp decay and slight swelling
with no discharge. /d. He noted an abscess in his left lower
molar and again prescribed 500 mg erythromycin tablets
twice daily and 600 mg of Motrin three times daily for ten
days with instructions to see the dentist. /d. On the same
day, LaBarge made an appointment for LaFave to see an
outside dentist that provides dental service to facility
inmates, Dr. Boule (Qudsi Aff., P. 3).

On May 3, 1999, LaBarge was informed by LaFave that
his mother would be making a dental appointment with
their own dentist and that the family would pay for the
treatment (Def. ['s] Ex. A, P. 4 ). On that same day,
Superintendent Major Smith authorized an outside dental
visit. Id. On May 12,1999, he was seen by LaBarge for an
unrelated injury and he complained about his lower left
molar (Def .['s] Ex. A, P. 5 ). At that time, LaFave
requested that LaBarge schedule a new appointment with
Dr. Boule because the family had changed their mind
about paying an outside dentist. /d. LaBarge noted that he
was eating candy and informed him of the deleterious
effects of candy on his dental condition. /d. Thereafter,
LaBarge scheduled him for the next available date which
was June 24, 1999, at noon. Id.

On June 2, 1999, LaFave again requested sick call
complaining for the first time about tooth pain in his upper
right molar and his other lower left molar (Def. ['s] Ex. 4,
P. 6).He claimed that both molars caused him discomfort
and bothered him most at night. /d. LaFave confirmed that
he had received treatment from Dr. Boule for his first
lower left molar one week before. /d. The area of his prior
extraction was clean and dry. /d. There was no abscess,
infection, swelling, drainage or foul odor noted. /d.
LaBarge recommended Tylenol as needed for any further
tooth discomfort. /d.

On June 21, 1999, LaFave again requested a sick call and
was seen by LaBarge (Def. ['s] Ex. A, P. 6 ). No swelling,
drainage or infection was observed. /d. However, LaBarge
noted cavities in LaFave's lower left molar and right lower
molars. /d. LaBarge made arrangements for Dr. Qudsi to
further assess LaFave. Id. On June 23, 1999, Dr. Qudsi
examined his right lower molar and noted cavitation with

decay in that area (Def. ['s] Ex. A, P. 7). In addition, he
noted that LaFave had a cavity in his second left lower
molar. Id. He prescribed 500 mg of erythromycin twice
daily for 10 days and 600 mg of Motrin three times daily
for 10 days, with instructions to see a dentist. /d.

On June 30, 1999, Officer Carroll reported that LaFave
was again non-compliant with his medication regimen as
he refused to get up to receive his medication (Def. ['s]
Ex. 4, P.8).0nlJuly 7,1999, he again requested sick call
complaining of a toothache in his lower right molar (Def.
['s] Ex. A, P. 9). Again, LaFave was non-compliant as he
had only taken his erythromycin for five days instead of
the ten days prescribed. /d. During the examination, Dr.
Qudsiinformed LaFave thatextraction of these teeth could
be necessary if he did not respond to conservative
treatment. /d. At that time, LaFave informed Dr. Qudsi
that he was going to be transferred to another facility. /d.
Dr. Qudsi advised LaFave to follow-up with a dentist
when he arrived at the new facility. Id. Dr. Qudsi
prescribed 500 mg Naproxin twice daily for thirty days
with instructions to follow-up with him in two weeks if the
pain increased. /d. The following day, LaFave requested
sick call complaining to LaBarge that he had taken one
dose of Naproxin and it was not relieving the pain. /d. He
was advised that he needed to take more than one dose to
allow the Naproxin to take effect. /d.

*50nJuly 17,1999, LaFave was again seen by Dr. Qudsi
and he indicated that he did not believe he was benefitting
from the prescribed course of conservative treatment with
medication (Def. ['s] Ex. A, P. 10 ). Subsequently,
LaBarge made a dental appointment for him on July 23
EN7°1999, at 3:15 p-m. Id. On July 23, 1999, a second
extraction was conducted. /d. On July 28, 1999, he was
again seen by Dr. Qudsi, for an ulceration at the left angle
of his mouth for which he prescribed bacitracin ointment.
Id. At this time, LaFave continued to complain of tooth
pain so he was prescribed 600 mg of Motrin three times
daily. Id.

FN7. The medical records contain an error on the
July 17, 1999, note which indicted that an
appointment was set for June 23, 1999, however,
it should have been recorded as July 23, 1999.

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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On August 4, 1999, he was seen for feeling a sharp piece
of bone residing in the area of his lower left molar (Def.
['s] Ex. A, P. 11 ). Dr. Qudsi recommended observation
and to follow-up with dental care if his condition
continued. /d. The defendant maintains that given all of
the documentation that he was seen when he requested to
beseen and prescribed numerous medications, the medical
staff was not deliberately indifferent to his serious medical
needs. The defendant contends that at all times,
professional and contentious dental and medical treatment
were provided in regards to his various complaints.

In his response, LaFave disagrees alleging that the county
had a custom or policy not to provide medical treatment to
prisoners. However, LaFave does not allege in his
complaint that the county had a “custom or policy” which
deprived him of a right to adequate medical or dental care.
In his response to the motion for summary judgment, for
the first time, LaFave alleges that the county had a policy
which deprived him of his rights. He maintains that his
continued complaints of pain were ignored and although
he was prescribed medication, it simply did not relieve his
severe pain.

This court finds that the defendant was not deliberately
indifferent to his serious dental and medical needs.
Moreover, even if this court construed his complaint to
state a viable claim against the county, LaFave has failed
to show that the county provided inadequate medical and
dental treatment. As previously stated, an inmate does not
have the right to the treatment of his choice. The record
shows that he was seen numerous times, and referred to a
dentist on two occasions over a six month period. While
LaFave argues that the dental appointments were untimely,
the record shows that the initial delay occurred because he
claimed that his mother was going to make the
appointment but later changed her mind. In addition, the
record demonstrates that he did not adhere to the
prescribed medication regime. On various occasions,
LaFave failed to get out of bed to obtain his medication in
order to prevent infection in his mouth. Although it is
apparent that LaFave disagreed with the treatment
provided by Clinton, the record does not show that the
defendant was deliberately indifferent to his serious
medical needs. Accordingly, this court recommends that
the defendant's motion for summary judgment should be
granted.

*6 WHEREFORE, for the foregoing reasons, it is hereby

RECOMMENDED, that the defendant's motion for
summary judgment (Dkt. No. 5) be GRANTED in favor of
the defendant in all respects; and it is further

ORDERED, that the Clerk of the Court serve a copy of
this Report-Recommendation upon the parties by regular
mail.

NOTICE: Pursuant to 28 U.S.C. § 636(b)(1), the parties
may lodge written objections to the foregoing report. Such
objections shall be filed with the Clerk of the Court within
TEN days. FAILURE TO SO OBJECT TO THIS
REPORT WILL PRECLUDE APPELLATE REVIEW.
Roldan v. Racette, 984 F.2d 85 (2d Cir.1993); 28 U.S.C.
§ 636(b)(1); Fed.R.Civ.P. 72, 6(a), 6(e).

N.D.N.Y.,2002.

Lafave v. Clinton County

Not Reported in F.Supp.2d, 2002 WL 31309244
(N.D.N.Y.)

END OF DOCUMENT
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United States District Court,

N.D. New York.
Anthony D. AMAKER, Plaintiff,
V.

T.KELLEY, J. Landry, P.T. Justine, O. Mayo, T.G.
Egan, D.A. Senkowski, M. Allard, R. Girdich, G.S.
Goord, J. Wood, Doctor I. Ellen, J. Mitchell, H.
Worley, Doctor L.N. Wright, S. Nye, M. McKinnon, M.
Rivers, L. Coryer, A. Pavone, L. Cayea, D. Armitage, J.
Carey, P.W. Annetts, R. Rivers, E. Aiken, S.Gideon, R.
Lincoln, D. Linsley, C.O. Gordon, J. Reyell, D.
Champagne, J. Kelsh, W. Carter, F. Bushey, Cho
Phillip, Cho Drom, A.J. Annucci, L.J. Leclair, D.
Laclair, T.L. Ricks, A. Boucaud, H. Perry, B. Baniler,
R. Lamora, E. Liberty, G. Ronsom, R. Maynard, C.
Daggett, D. Selksky, K.M. Lapp, R. Sears, J. Babbie,
Sgt. Champagne, Doctor K. Lee, R. Vaughan, and M.
Nisoff,™ Defendants.

FN1. Plaintiff filed an amended complaint
purporting to add the New York State Senate and
New York State Assembly as Defendants, see
Dkt. No. 78; however, in its May 13, 2002
Order, the Court, while granting Plaintiffleave to
amend, denied Plaintiff leave to add these
entities as defendants, see Dkt. No. 75.

No. 9:01-CV-877 (FJS/DEP).

Feb. 9, 2009.
Anthony D. Amaker, Wallkill, NY, pro se.

Hon. Andrew M. Cuomo, Office of the Attorney General
State of New York, David B. Roberts, Esq., Assistant
Attorney General, of Counsel, Albany, NY, for
Defendants.

ORDER

SCULLIN, Senior District Judge.

Document 22 Filed 12/13/11 Page 100 of 129

Page 1

*1InaReportand Recommendation dated September
9,2008, Magistrate Judge Peebles recommended that this
Court grant Defendants' motion for summary judgment on
all claims and that the Court deny Defendant Rivera's
motion to dismiss as moot. See Dkt. No. 249. Plaintiff
filed objections to those recommendations. See Dkt. No.
251.

Plaintiff makes two objections that have nothing to do
with the merits of his claims,. He objects to the fact that
Magistrate Judge Peebles did not attach unpublished cases
cited in the Report and Recommendation to it and to the
recommendation that the Court dismiss Defendants who
have not answered or otherwise opposed the complaint.
See id. 1-2. Plaintiff also objects, generally, to the
application of preclusion and other legal doctrines to his
claims. Plaintiff's remaining objections, for the most part,
are not actually objections, but consist of further legal
argument regarding his claims. See id. at 2-6. The Court's
review of Magistrate Judge Peebles' Report and
Recommendation, in light of Plaintiff's objections,
demonstrates that Magistrate Judge Peebles correctly
applied the appropriate law and that Plaintiff's objections

are without merit.22

FN2. The Court notes that, in addition to
Magistrate Judge Peebles' reasoning regarding
Plaintiff's complaint about Defendants'allegedly
retaliatory searches of his cell, cell searches,
even if retaliatory, do not offend the Constitution
and are not actionable. See Bumpus v. Canfield,
495 F.Supp.2d 316,327 (W.D.N.Y.2007) (citing
Hudson v. Palmer, 468 U.S. 517,530, 104 S.Ct.
3194, 82 L.Ed.2d 393 (1984)) (other citation
omitted).

Therefore, after carefully considering Magistrate
Judge Peebles' Report and Recommendation, Plaintiff's
objections thereto, as well as the applicable law, and for
the reasons stated herein and in Magistrate Judge Peebles'
Report and Recommendation, the Court hereby

ORDERS that Magistrate Judge Peebles' September
9,2008 Report and Recommendation is ADOPTED in its
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entirety; and the Court further

ORDERS that Defendants' motion for summary
judgment is GRANTED; and the Court further

ORDERS that Defendant Rivera's motion to dismiss
is DENIED as moot; and the Court further

ORDERS that the Clerk of the Court shall enter
judgment for Defendants and close this case.

IT IS SO ORDERED.
REPORT AND RECOMMENDATION

DAVID E. PEEBLES, United States Magistrate Judge.

Plaintiff Anthony D. Amaker, a New York State
prison inmate who is proceeding pro se and in forma
pauperis, has commenced this action pursuant to 42
U.S.C. § 1983, claiming deprivation of his civil rights.
Plaintiff's complaint, as amended, contains an
amalgamation of claims based upon a series of events
alleged to have occurred at the two correctional facilities
in which he was housed during the relevant period, naming
in excess of fifty individuals as well as the New York
State Senate and Assembly as defendants, and seeking
both injunctive and monetary relief.

Currently pending before the court are two motions
brought by the defendants. In the first, defendants seek the
entry of summary judgment dismissing plaintiff's claims
on a variety of grounds, principally on the merits, though
additionally urging their entitlement to qualified immunity
from suit. One of the named defendants, Rafael Rivera, a
corrections officer, has additionally moved requesting
dismissal of plaintiff's claims against him for failure to
state a claim upon which relief may be granted, arguing
that plaintiff's allegations are facially insufficient to
supporta cognizable claim against him. For the reasons set
forth below I recommend that defendants' summary
judgment motion be granted, and in light of that
recommendation find it unnecessary to address defendant
Rivera's separate motion.

I. BACKGROUND

*2 Plaintiff is a prison inmate entrusted to the care

Page 2

and custody of the New York State Department of
Correctional Services (the “DOCS”). Amended Complaint
(Dkt. No. 78) 4 3. Plaintiff's incarceration results from a
1989 conviction for murder in the second degree, for
which he was sentenced to a period of imprisonment of
between twenty-five years and life. Defendants' Local
Rule 7.1(a)(3) Statement (Dkt. No. 229-2) q 1. At the
times relevant to his claims plaintiff was designated
initially to the Clinton Correctional Facility (“Clinton”),
where he was housed beginning in June of 1998, and later
the Upstate Correctional Facility (“Upstate™), into which
he was transferred on or about October 31, 2001.2
Amended Complaint (Dkt. No. 78) 99 3, 5, 21.
FNI1. Upstate is a maximum security prison
comprised exclusively of special housing unit
(“SHU”) cells in which inmates are confined,
generally though not always for disciplinary
reasons, for twenty-three hours each day. See
Samuels v. Selsky, No. 01 CIV. 8235,2002 WL
31040370,at*4n.11(S.D.N.Y. Sept. 12,2002).

In his amended complaint plaintiff has interposed a
wide range of claims, many of which are unrelated and
some of which, as will be seen, were included in a
subsequent action brought by the plaintiff in this court,
based upon events occurring at Clinton, and later at
Upstate, between June, 1998 and January of 2002. One of
the more prominent claims now asserted by the plaintiff
concerns efforts by DOCS authorities to obtain a
Deoxyribonucleic Acid (“DNA”) sample from him as
authorized under New York's DNA Indexing Statute, N.Y.
Executive Law Art. 49-B, as well as disciplinary action
taken by prison officials based upon his refusal to comply
with that request. Plaintiff also alleges, inter alia, that
defendants were deliberately indifferent to his serious
medical needs, and that he was 1) exposed to inhumane
conditions of confinement; 2) denied meaningful access to
the law library facilities and deprived of court papers; 3)
retaliated against for exercising his right to file grievances
and seek other forms of redress; 4) subjected to unlawful
racial discrimination and cell searches; and 5) unlawfully
required to pay for food and spices required to enjoy

meals consonant with his religious beliefs. ™2

FN2. The specifics of plaintiff's various causes of
action will be discussed in more detail in the

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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portions of this report addressing each grouping
of claims.

II. PROCEDURAL HISTORY

Plaintiff commenced this action on June 1,2001, Dkt.
No. 1, and on June 6, 2002 filed a second amended
complaint-the operative pleading currently before the
court.™ Dkt. No. 78. In his amended complaint, plaintiff
asserts a variety of constitutional and statutory claims
against fifty-five named defendants, including the
Commissioner of the DOCS and many of the agency's
employees. ™ 14,
FN3. In addition to this action, plaintiff has
commenced two other suits in this court. The
first, Anthony D. Amaker v. Glenn S. Goord, et
al., Civil Action No. 03-CV-1003 (NAM/DRH)
(N.D.N.Y., filed 2003) (“dAmaker II” ),
addresses incidents occurring at Upstate as well
as subsequent to plaintiff's transfer into the
Downstate Correctional Facility, and later to the
Great Meadow Correctional Facility. A review of
the relevant pleadings from that case reflects
significantoverlap between the claims asserted in
that action and those now before the court. The
other action, commenced by plaintiff on March
22,2006 and encaptioned Anthony D. Amaker, et
al. v. Glenn S. Goord, et al., Civil Action No.
06-CV-0369 (GLS/RFT) (N.D.N.Y ., filed 2006)
(“Amaker III”), was transferred to the Western
District of New York on July 6, 2006, pursuant
to 28 U.S.C. § 1404(a).

FN4. Also named as defendants in plaintiff's
amended complaint were the New York State
Senate and the New York State Assembly. See
Dkt. No. 78. Those entities, which are clearly not
parties amenable to suit, have not been formally
joined as defendants in the action, however, in
light of the issuance of an order on May 13,2002
denying plaintiff's application for leave to amend
to the extent that he sought permission to add
them as defendants. See Dkt. No. 75.

Since its inception some seven years ago, this case has
developed a tortured procedural history which has

Page 3

included the filing of more than one motion for interim
injunctive relief and various interlocutory appeals, all of
which have been dismissed. Now that discovery has been
completed, by motion filed on February 13, 2007
defendants have moved for summary judgment dismissing
plaintiff's claims on a variety of grounds. Dkt. No. 229. In
addition, Corrections Officer R. Rivera, a named
defendant who has yet to answer plaintiff's complaint, has
also moved seeking dismissal of plaintiff's claims against
him pursuant to Rule 12(b)(6) of the Federal Rules of
Civil Procedure for failure to state a claim upon which
relief may be granted as against him. Dkt. No. 237.
Plaintiff has since responded to defendants' summary
judgment motion by the filing on May 25, 2007 of a
memorandum, affidavit, and various other materials, Dkt.
No. 240, but has not opposed defendant Rivera's dismissal

motion.™

FN5. Among plaintiffs submissions in
opposition to the pending motions is a request
that the court strike an affirmation submitted by
defendants' counsel, Jeffrey P. Mans, Esq., as
well as declarations of Dr. Vonda Johnson and
James Bell, from the record. Dkt. No. 240-03.
Having reviewed the Johnson and Bell
declarations, I discern no basis to strike them
from the record. Turning to Attorney Mans'
declaration, I find that it appears to be offered
principally to describe the exhibits being
submitted in connection with defendants' motion
and to set forth legal argument to supplement
their memorandum. While the inclusion of legal
argument in such an attorney's affidavit is
ordinarily not appropriate, Donahue v. Uno
Restaurants, LLC, No. 3:06-CV-53, 1006 WL
1373094, at *1 n. 1 (N.D.N.Y. May 16, 2006)
(McAvoy, J.), and it is doubtful that defendants'
attorney is positioned to include in an affidavit
assertions of fact beyond his personal
knowledge, Housing Works, Inc. v. Turner, No.
00 Civ. 1122, 2003 WL 22096475, at *1
(S.D.N.Y. Sept. 9, 2003), I have chosen not to
strike the affidavit, and instead to consider it
solely for the limited purpose for which it is
being offered.
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*3 Defendants' motions, which are now ripe for
determination, have been referred to me for the issuance
of a report and recommendation, pursuant to 28 U.S.C. §

Page 4

non-moving party. Cooper v. Pate, 378 U.S. 546, 546, 84
S.Ct. 1722, 1734 (1964); Miller v. Wolpoff & Abramson,
LLP, 321 F.3d 292, 300 (2d Cir.), cert. denied, 540 U.S.

636(b)(1)(B) and Northern District of New York Local
Rule 72.3(¢c). See Fed.R.Civ.P. 72(b).

III. DISCUSSION
A. Standards of Review
1. Dismissal Motion Standard

A motion to dismiss a complaint, brought pursuant to
Rule 12(b) (6) of the Federal Rules of Civil Procedure,
calls upon a court to gauge the facial sufficiency of that
pleading, utilizing as a backdrop a pleading standard
which is particularly unexacting in its requirements. Rule
8 of the Federal Rules of Civil Procedure requires only
thata complaint contain “a short and plain statement of the
claim showing that the pleader is entitled to relief.”
Fed.R.Civ.P. 8(a)(2). Absent applicability of a heightened
pleading requirement such as that imposed under Rule 9,
a plaintiff is not required to plead specific factual
allegations to support the claim; rather, “the statement
need only ‘give the defendant fair notice of what the ...
claim is and the grounds upon which it rests.” “ Erickson
v. Pardus, 551 U.S. 89, 127 S.Ct. 2197, 2200 (2007)

823, 124 S.Ct. 153 (2003); Burke v. Gregory, 356
F.Supp.2d 179, 182 (N.D.N.Y.2005) (Kahn, J.). The
burden undertaken by a party requesting dismissal of a
complaint under Rule 12(b)(6) is substantial; the question
presented by such a motion is not whether the plaintiff is
likely ultimately to prevail, “ ‘but whether the claimant is
entitled to offer evidence to support the claims.” “ Log On
America, Inc. v. Promethean Asset Mgmt. L.L.C., 223
F.Supp.2d 435, 441 (S.D.N.Y.2001) (quoting Gant v.
Wallingford Bd. of Educ., 69 F.3d 669,673 (2d Cir.1995)
(other quotations omitted)). Accordingly, a complaint
should be dismissed on a motion brought pursuant to Rule
12(b)(6) only where the plaintiff has failed to provide
some basis for the allegations that support the elements of
his or her claim. See Twombly, 127 S.Ct. at 1969, 1974;
see also Patane v. Clark, 508 F.3d 106, 111-12 (2d
Cir.2007) (“In order to withstand a motion to dismiss, a
complaint must plead ‘enough facts to state a claim for
relief that is plausible on its face.” ) (quoting Twombly ).
“While Twombly does notrequire heightened fact pleading
of specifics, it does require enough facts to ‘nudge
[plaintiffs'] claims across the line from conceivable to
plausible.’ “ In re Elevator Antitrust Litig., 502 F.3d 47,
50 (3d Cir.2007) (quoting Twombly, 127 S.Ct. at 1974).

(quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544,
127 S.Ct. 1955, 1964 (2007) (other quotations omitted));
cf. Igbal v. Hasty, 490 F.3d 143, 157-58 (2d Cir.2007)
(acknowledging that a plaintiff may properly be required
to illuminate a claim with some factual allegations in those
contexts where amplification is necessary to establish that
the claim is “plausible”). Once the claim has been stated
adequately, a plaintiff may present any set of facts
consistent with the allegations contained in the complaint
to support his or her claim. Twombly, 127 S.Ct. at 1969

*4 When assessing the sufficiency of a complaint
against this backdrop, particular deference should be
afforded to a pro se litigant whose complaint merits a
generous construction by the court when determining
whether it states a cognizable cause of action. Erickson,
127 S.Ct. at 2200 (“ ‘[A] pro se complaint, however
inartfully pleaded, must be held to less stringent standards
than formal pleadings drafted by lawyers.” ) (quoting
Estelle v. Gamble, 429 U.S. 97, 106, 97 S.Ct. 285, 292

(observing that the Court's prior decision in Conley v.

(1976) (internal quotations omitted)); Davis v. Goord, 320

Gibson, 355 U.S. 41, 78 S.Ct. 99 (1957), “described the
breadth of opportunity to prove what an adequate
complaint claims, not the minimum standard of adequate
pleading to govern a complaint's survival”).

In deciding a Rule 12(b)(6) dismissal motion, the
court must accept the material facts alleged in the
complaint as true, and draw all inferences in favor of the

F.3d 346,350 (2d Cir.2003) (citation omitted); Donhauser
v. Goord, 314 F.Supp.2d 119,121 (N.D.N.Y.2004) (Hurd,
J.). In the event of a perceived deficiency in a pro se
plaintiff's complaint, a court should not dismiss without
granting leave to amend at least once if there is any
indication that a valid claim might be stated. Branum v.
Clark, 927 F.2d 698, 704-05 (2d Cir.1991); see also
Fed.R.Civ.P. 15(a) (leave to amend “shall be freely given
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when justice so requires”).
2. Summary Judgment Standard

Summary judgment is governed by Rule 56 of the
Federal Rules of Civil Procedure. Under that provision,
summary judgment is warranted when “the pleadings, the
discovery and disclosure materials on file, and any
affidavits show that there is no genuine issue as to any
material fact and that the movant is entitled to judgment as
a matter of law.” Fed.R.Civ.P. 56(c); see Celotex Corp. v.
Catrett, 477 U.S. 317,322, 106 S.Ct. 2548, 2552 (1986);
Anderson v. Liberty Lobby, Inc., 477 U.S. 242,247, 106
S.Ct.2505,2509-10 (1986); Security Ins. Co. of Hartford
v. Old Dominion Freight Line, Inc., 391 F.3d 77, 82-83
(2d Cir.2004). A fact is “material”, for purposes of this
inquiry, if it “might affect the outcome of the suit under
the governing law.” Anderson, 477 U.S.at248,106 S.Ct.
at 2510; see also Jeffreys v. City of New York, 426 F.3d
549,553 (2d Cir.2005) (citing Anderson ). A material fact
is genuinely in dispute “if the evidence is such that a
reasonable jury could return a verdict for the nonmoving
party.” Anderson, 477 U.S. at 248, 106 S.Ct. at 2510.
Though pro se plaintiffs are entitled to special latitude
when defending against summary judgment motions, they
must establish more than mere “metaphysical doubt as to
the material facts.” Matsushita Elec. Indus. Co. v. Zenith
Radio Corp., 475 U.S. 574, 586, 106 S.Ct. 1348, 1356
(1986); but see Vital v. Interfaith Med. Ctr., 168 F.3d 615,
620-21 (2d Cir.1999) (noting obligation of court to
consider whether pro se plaintiff understood nature of
summary judgment process).

When the entry of summary judgment is sought, the
moving party bears an initial burden of demonstrating that
there is no genuine dispute of material fact to be decided
with respect to any essential element of the claim in issue;
the failure to meet this burden warrants denial of the
motion. Anderson, 477 U.S. at250n. 4,106 S.Ct. at 2511
n. 4; Security Ins., 391 F.3d at 83. In the event this initial
burden is met, the opposing party must show, through
affidavits or otherwise, that there is a material issue of fact
fortrial. Fed.R.Civ.P. 56(e); Celotex, 477 U.S.at 324,106
S.Ct. at 2553; Anderson, 477 U.S. at 250, 106 S.Ct. at
2511.

*5 When deciding a summary judgment motion, a
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court must resolve any ambiguities, and draw all
inferences from the facts, in a light most favorable to the
nonmoving party. Jeffreys, 426 F.3d at 553; Wright v.
Coughlin, 132 F.3d 133, 137-38 (2d Cir.1998). Summary
judgment is inappropriate where “review of the record
reveals sufficient evidence for a rational trier of fact to
find in the [non-movant's] favor.” Treglia v. Town of
Manlius, 313 F.3d 713, 719 (2d Cir.2002) (citation
omitted); see also Anderson, 477 U.S. at 250,106 S.Ct. at
2511 (summary judgment is appropriate only when “there
can be but one reasonable conclusion as to the verdict”).

B. DNA Testing

In or about September of 2001, prison officials at
Upstate initiated efforts to obtain a DNA sample from the
plaintiff. Amended Complaint (Dkt. No. 78) q q 18-19.
Plaintiff's refusal to cooperate with those efforts led to the
issuance by Corrections Sergeant Cayea of a misbehavior
report charging Amaker with failing to obey an order. /d.;
see also Mans Aff. (Dkt. No. 229-14) Exh. B. A Tier II
hearing was convened to address the charges lodged in the
misbehavior report, resulting in a finding of guilt and the
imposition of a penalty which included thirty days of
keeplock confinement, with a corresponding loss of
privileges ™™ 4.

FN6. The DOCS conducts three types of inmate
disciplinary hearings. Tier I hearings address the
least serious infractions, and can result in minor
punishments such as the loss of recreation
privileges. Tier II hearings involve more serious
infractions, and can result in penalties which
include confinement for a period of time in the
Special Housing Unit (SHU). Tier III hearings
concern the most serious violations, and could
resultin unlimited SHU confinement and the loss
of “good time” credits. See Hynes v. Squillace,
143 F.3d 653, 655 (2d Cir.), cert. denied, 525
U.S.907, 119 S.Ct. 246 (1998).

FN7. Keeplock is a form of confinement
restricting an inmate to his or her cell, separating
the inmate from others, and depriving him or her
of participation in normal prison activities.
Gittens _v. LeFevre, 891 F.2d 38, 39 (2d
Cir.1989); Warburton v. Goord, 14 F.Supp.2d
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289, 293 (W.D.N.Y.1998) (citing Gittens );
Tinsley v. Greene, No. 95-CV-1765, 1997 WL
160124, at *2 n. 2 (N .D.N.Y. Mar. 31, 1997)
(Pooler, D.J. & Homer, M J.) (citing, inter alia,
Greenv. Bauvi, 46 F.3d 189, 192 (2d Cir.1995)).
Inmate conditions while keeplocked are
substantially the same as in the general
population. Lee v. Coughlin, 26 F.Supp.2d 615,
628 (S.D.N.Y.1998). While on keeplock
confinement an inmate is confined to his or her
general population cell for twenty-three hours a
day, with one hour for exercise. Id. Keeplocked
inmates can leave their cells for showers, visits,
medical exams and counseling, and can have cell
study, books and periodicals, /d. The primary
difference between keeplock and the general
population confinement conditions is that
keeplocked inmates do not leave their cells for
out-of-cell programs, and are usually allowed
less time out of their cells on the weekends. /d.

On October 10, 2001 plaintiff was again directed to
provide a DNA sample, but similarly refused to honor the
request. Amended Complaint (Dkt. No. 78) 9 20. A
second misbehavior report was issued to Amaker as a
result of that failure to comply with the directive of prison
staff, resulting in a finding of guilt, following a Tier III
hearing, and the imposition of a penalty which included
six months of disciplinary confinement in a special
housing unit (“SHU”), again with a corresponding loss of
privileges. ™ Id.; see also Mans Aff. (Dkt. No. 229-14)
Exh. C.

FNS8. In New York, SHU cells are utilized for
segregating prisoners from general population
areas for various reasons including,
predominantly, disciplinary purposes. Lee v.
Coughlin, 26 F.Supp.2d 615, 618

(S.D.N.Y.1998) (citing 7 NYCRR pts. 253, 254,
and 301). The conditions typically experienced
by inmates confined in an SHU include two
showers per week; one hour of outdoor exercise
perday; unlimited legal visits; one non-legal visit
per week; access to counselors; access to sick
call; cell study programs; and access to library
books. Husbandsv. McClellan, 990 F.Supp. 214,
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218 (W.D.N.Y.1998) (citing 7 NYCRR pt. 304).

On December 26, 2001 the DOCS Deputy
Commissioner for Correctional Facilities, Lucien J.
LeClaire, Jr., wrote to the plaintiff to inform him that in
the event of an inmate's refusal to provide requested DNA
samples corrections officials were authorized to obtain the
required sample through the use of reasonable force, and
that “appropriate additional disciplinary sanctions” could
be imposed, further noting that upon investigation into the
matter, apparently based upon a complaint lodged by the
plaintiff, it was determined that in the course of their
dealings with him corrections staff had “acted
appropriately and in accordance with policies and
procedures set by the [DOCS] governing DNA testing.”
Amended Complaint (Dkt. No. 78) Exh. A-5; see also
Mans Aff. (Dkt. No. 229-14) Exh. D. Despite that letter,
Amaker persisted in his refusal to provide the required
DNA sample, leading to further disciplinary action against
him. ™ Amended Complaint (Dkt. No. 78) 7 23-26.

FN9. The subsequent disciplinary proceedings
necessitated by virtue of plaintiff's refusal to
provide a DNA sample are chronicled in a report
and recommendation issued in another action
brought by plaintiff Amaker. See Amaker 11, Dkt.
No. 160, slip op. at pp. 3-4.

Among the claims interposed by the plaintiff in his
second amended complaint are those surrounding the
requirement that he provide a DNA sample pursuant to
New York's Statutory DNA database regime and the
imposition of the discipline based upon his repeated
refusals to comply with directives to that effect. In
asserting those claims plaintiff does not chart a new path,
but instead raises claims similar to those which have
previously been raised by him and other fellow inmates,
and uniformly rejected by the courts.

*6 On the heels of the decision by the New York
Court of Appeals in People v. Wesley, 83 N.Y.2d 417,611
N.Y.S.2d 97, 633 N.E.2d 451 (1994) holding, inter alia,
that DNA evidence is admissible in a criminal trial, the
New York Legislature enacted a series of provisions
aimed at the creation of a DNA databank. Zarie v.
Beringer, No. Civ.9:01-CV-1865,2003 WL 57918, at *3
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(N.D.N.Y.Jan.7,2003) (Sharpe, M.J.). Among those was
a statute authorizing the gathering of DNA samples from
individuals convicted of certain offenses after January 1,
1996. See 1994 N.Y. Laws, ch. 737, §§ 1, 3; see also
Nicholas v. Goord, 430 F.3d 652, 654 n. 1 (2d Cir.2005).
In 1999 that provision was amended to apply to any
person convicted of certain prescribed offenses, including
murder, prior to the statute's effective date, provided that
at the time of amendment he or she was still serving a
prison sentence imposed in connection with the earlier
offense. 1999 N.Y. Laws, ch 560, § 9; see Nicholas, 430
F.3d at 654 n. 1.

Since its enactment New York's DNA indexing
provision, like similar provisions from other jurisdictions,
has withstood various challenges, including to its
constitutionality. See, e.g., United States v. Amerson, 483
F.3d 73, 75 (2d Cir.2007); Nicholas, 430 F.3d at 672. In
response to one such challenge, the Second Circuit has
held that the DNA indexing provision is lawful,
concluding that special needs of the state giving rise to
enactment of the statute trump the relatively minimal
privacy interests and intrusion associated with a DNA
sampling requirement. Nicholas, 430 F.3d at 671-72; see
also Roe v. Marcotte, 193 F.3d 72, 78-80 (2d Cir.1999)
(upholding a Connecticut DNA indexing statute
substantially similar to New York's DNA provisions).

The basis for plaintiff's challenge in this case to the
constitutionality of the DNA collection requirement is not
entirely clear from his amended complaint and motion
opposition papers. This uncertainty is of no moment,
however, since the validity of New York's DNA indexing
statute has been upheld by courts, including in this circuit,
“over almost every conceivable constitutional challenge.”
Jacksonv. Ricks, N0.9:02-CV-00773,2006 WL 2023570,
at *23 (N.D.N.Y. July 18, 2006) (Sharpe, D.J. and Lowe,
M.J.) (collecting cases); see also Doe v. Moore, 410 F.3d

Page 7

Services (“DCJS”) is tasked with establishing the required
notification procedures. That argument, however, appears
to present questions of compliance with state law and
regulation which are not cognizable under section 1983.
See Pollnow v. Glennon, 757 F.2d 496,501 (2d Cir.1985).

*7 Regardless of the nature of his challenge to New
York's indexing provision, Amaker is now precluded from
pursuing that claim by virtue of a prior decision from this
court addressing a similar challenge by him. Among the
claims which he raised in Amaker II were those addressed
to the efforts of DOCS employees, including corrections
officials at Upstate, to collect a DNA sample from him.
Plaintiff's challenge in that action to the constitutionality
of New York's DNA indexing provisions was resolved
against him based upon the issuance on November 30,
2007 of a report and recommendation by United States
Magistrate Judge David R. Homer, and approval of that
report, in pertinent part, by Chief Judge Norman A.
Mordue on July 10, 2008. See Amaker II, Dkt. Nos. 160,
167.

Since the arguments now asserted in connection with
the DNA challenge were or could have been raised by
Amaker in his prior action, he is precluded from now
relitigating those claims. See Akhenaten v. Najee, LLC,
544 F.Supp.2d 320,327-28 (S.D.N.Y.2008). Accordingly,
the portion of plaintiff's amended complaint which
challenges the testing requirements under the DNA
identification indexing law lacks merit, and is subject to
dismissal.

C. The Torture Victim Protection Act of 1991

Among the claims set forth in plaintiff's complaint, as
amended, is a cause of action under the Torture Victim
Protection Act of 1991, (the “TVPA”), Pub.L. No.
102-256, 106 S. Stat. 73 (1992), based upon defendants'

1337, 1349-50 (11th Cir.2005) (upholding Florida's sex
offender DNA collection statute in the face of equal
protection and due process challenges).

In challenging New York's DNA enactment plaintiff
appears to be crafting an argument which is based upon
alleged non-compliance with its statutory empowering
provisions, under which the Division of Criminal Justice

actions toward him. Amended Complaint (Dkt. No. 78) 9
28, 34, 36. In their motion, defendants also seek summary
dismissal of this claim, as a matter of law.

The TVPA provides, in relevant part, that

[a]n individual who, under actual or apparent authority,
or color of law, of any foreign nation (1) subjects an
individual to torture shall, in a civil action, be liable for

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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damages to that individual; ...

Pub.L.No.105-256, § 2(a), 106 Stat. at 73 (emphasis
added). As can be seen, by its express terms the TVPA
applies only to those who act under the authority of a
foreign nation. See In re: Agent Orange Product Liability
Litig., 373 F.Supp.2d 7, 110-13 (E.D.N.Y.2005); see also
Arar _v. Ashcroft, 414 F.Supp.2d 250, 264
(E.D.N.Y.2000), aff'd, 532 F.3d 157 (2d Cir.2008). Since
Amaker plainly cannot meet this requirement, his cause of
action under the TVPA is deficient as a matter of law, and
thus subject to dismissal.

D. Property Loss

Although the portion of his complaint in which he
summarizes his claims does not reference such a cause of
action, elsewhere in that pleading Amaker alleges that
certain of his property was withheld by defendants Perry
and Baniler, and later destroyed by defendant LaClair.™°
Amended Complaint (Dkt. No. 78) § 21. Defendants also
seek dismissal of this potential claim as being without
merit.

FN10. To some extent there is overlap between
plaintiff's property loss claims and his contention
that through confiscation or destruction of
documents and other materials related to his
ongoing litigation, he has been deprived of
access to the courts. The property loss at issue in
connection with this claim could also potentially
serve as adverse action alleged by the plaintiffin
connection with his retaliation claim. Both of
these claims are addressed elsewhere in this
report. See pp. 21-26, and 42-48, post.

It is well-settled that no constitutionally cognizable
cause of action exists for the destruction or loss of a prison
inmate's property, provided that an adequate remedy is
afforded by the state courts for such deprivation. Griffin
v. Komenecky, No. 95-CV-796, 1997 WL 204313, at *2
(N.D.N.Y. Apr. 14, 1997) (Scullin, J.). In this instance,
plaintiff was entitled to avail himself of the mechanism
prescribed under section nine of the New York Court of
Claims Act to redress his loss of property claim. See id.;
see also Brooks v. Chappius, 450 F.Supp.2d 220, 226-27
(W.D.N.Y.2006). Accordingly, plaintiff's loss of property
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cause of action is without merit, and subject to dismissal
as a matter of law. See Brooks, 450 F.Supp.2d at 227.

E. Eleventh Amendment/Sovereign Immunity

*8 Plaintiff's claims in this action are brought against
the various named defendants, both as individuals and in
their official capacities. See, e.g., Amended Complaint
(Dkt. No. 78) 1. Noting that plaintiff's claims against the
defendants in their official capacities are tantamount to
those against the State, defendants seek their dismissal.

The Eleventh Amendment protects a state against
suits brought in federal court by citizens of that state,
regardless of the nature of the relief sought. Alabama v.
Pugh, 438 U.S. 781, 782,98 S.Ct. 3057, 3057-58 (1978).
This absolute immunity which states enjoy under the
Eleventh Amendment extends both to state agencies, and
in favor of state officials sued for damages in their official
capacities when the essence of the claim involved seeks
recovery from the state as the real party in interest. ™1
Richards v. State of New York Appellate Division, Second
Dep't, 597 F.Supp. 689, 691 (E.D.N.Y.1984) (citing Pugh
and Cory v. White, 457 U.S. 85, 89-91, 102 S.Ct. 2325,
2328-29 (1982)). “To the extent that a state official is sued
for damages in his official capacity ... the official is
entitled to invoke the Eleventh Amendment immunity
belonging to the state.” INE Hafer v. Melo, 502 U.S. 21,
25,112 S.Ct. 358,361 (1991); Kentucky v. Graham, 473
U.S. 159, 166-67, 105 S.Ct. 3099, 3105 (1985).

FNI11. In a broader sense, this portion of
defendants' motion implicates the sovereign
immunity enjoyed by the State. As the Supreme
Court has reaffirmed relatively recently, the
sovereign immunity enjoyed by the states is
deeply rooted, having been recognized in this
country even prior to ratification of the
Constitution, and is neither dependent upon nor
defined by the Eleventh Amendment. Northern
Ins. Co. of New York v. Chatham County, 547
U.S. 189,193,126 S.Ct. 1689, 1693 (2006).

FN12. By contrast, the Eleventh Amendment
does not establish a barrier against suits seeking
to impose individual or personal liability on state
officials under section 1983. See Hafer, 502 U.S.
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at 30-31, 112 S.Ct. at 364-65.

Since plaintiff's damage claims against the named
defendants in their official capacities are in reality claims
against the State of New York, thus exemplifying those
against which the Eleventh Amendment protects, they are
subject to dismissal. Daisernia v. State of New York, 582
F.Supp. 792, 798-99 (N.D.N.Y.1984) (McCurn, J.). I
therefore recommend that this portion of defendants'
motion be granted, and that plaintiff's damage claim
against the defendants in their capacities as state officials
be dismissed.

F. Plaintiff's Court Access Claims

Scattered intermittently throughout plaintiff's
complaint are allegations that through their actions
defendants denied him access to the courts, in violation of
his rights under the First Amendment. Plaintiff's court
access denial claims are based principally upon his
contention that prison law library facilities available to
him were inadequate, and additionally that through their
actions corrections workers precluded him from accessing
those materials. See Amended Complaint (Dkt. No. 78) 9
7,16,32. Defendants seek dismissal of those claims based
principally upon plaintiff's failure to demonstrate the
existence of any injury or prejudice experienced as a result
of their actions.

An inmate's constitutional right to “meaningful”
access to the courts is well-recognized and firmly
established. Bounds v. Smith, 430 U.S. 817, 823,97 S.Ct.
1491, 1495 (1977) (citations and internal quotation marks
omitted). Although in Bounds the Supreme Court held that
this right of access requires prison authorities “to assist
inmates in the preparation and filing of meaningful legal
papers by providing prisoners with adequate law libraries
or adequate assistance from persons trained in the law[,]”
id. at 828,97 S.Ct. at 1498, the Court later clarified that

*9 prison law libraries and legal assistance programs are
not ends in themselves, but only the means for ensuring
a reasonably adequate opportunity to present claimed
violations of fundamental constitutional rights to the
courts. Because Bounds did not create an abstract,
freestanding right to a law library or legal assistance, an
inmate cannot establish relevant actual injury simply by
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establishing that his prison's law library or legal
assistance program is subpar in some theoretical sense.

Lewis v. Casey, 518 U.S. 343,351,116 S.Ct. 2174,
2180 (1996) (internal quotations and citations omitted).
Instead, an inmate “must go one step further and
demonstrate that the alleged shortcomings in the library or
legal assistance program hindered his efforts to pursue a
legal claim.” Id. In other words, to establish a violation of
the right of access to the courts, a plaintiff must
demonstrate that defendants' interference caused him or
her actual injury-that is, that a “nonfrivolous legal claim
had been frustrated or was being impeded” as a result of
defendants' conduct. ™3 J4. at 353,116 S.Ct. at 2181.

FN13. Among the court access arguments
asserted by plaintiff is the claim that on one
occasion on September 10, 1998 plaintiff gave
legal mail ofan unspecified nature to Corrections
Officer R. Lincoln, who never delivered it.
Amended Complaint (Dkt. No. 78) § 7. Since
neither plaintiff's complaint nor the record now
before the court discloses, however, that plaintiff
suffered any prejudice as a result of that failure,
this claim lacks merit. See Govan v. Campbell,
289 F.Supp.2d 289, 297-98 (N.D.N.Y.2003)
(Sharpe, M.J .). Moreover, to the extent that the
failure to promptly deliver that mail might be
proven to have legal consequences, it is noted
that that significance is substantially ameliorated
by the prison mailbox rule which provides, in
essence, that court papers are deemed filed when
delivered by a prison inmate to corrections
officials. See Houston v. Lack, 487 U.S. 266,
270-72, 108 S.Ct. 2379, 2382-83 (1988);
Mingues v. Nelson, No. 96 CV 5396, 2004 WL
324898, at *3 (S.D.N.Y. Feb. 20, 2004).

Insupportofhis courtaccess claim plaintiff maintains
that he was denied law library access between January 2,
2001 and January 18,2001, and again from the filing of a
second grievance related to library access on February 26,
2001 until March 5,2001. Amended Complaint (Dkt. No.
78) 9 16. Plaintiff contends that this lack of access
effectively precluded him from filing a motion to
compel-presumably related to discovery-in a pending
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federal court action. ™ 4.

FN14. As defendants note, many of plaintiff's
allegations regarding library access denial fail to
identify any particular defendant to whom the
denial can be fairly attributed. Since personal
involvement in a constitutional deprivation is an
essential requirement of a civil rights claim under
42 U.S.C. § 1983, Colon v. Coughlin, 58 F.3d
865,873 (2d Cir.1995), this failure thus provides
an additional, independent basis for dismissal of
atleast portions of plaintiff's court access claims.

Plaintiff's library access claims are addressed in a
declaration given by Michael McKinnon, the DOCS
employee charged with oversight of the law library at
Clinton. See McKinnon Decl. (Dkt. No. 229-4) 49 1-2. In
that declaration McKinnon describes the law library
facilities and procedures at Clinton, including the
established protocol for requesting library access. /d.
2-3. McKinnon notes that despite plaintiff's allegations to
the contrary, see Amended Complaint (Dkt. No. 78) § 7,
he never denied library services to the plaintiff or any
other inmate when faced with a court imposed deadline.
Id. 9 6. McKinnon also notes that over the four month
period during which the plaintiff could have commenced
a proceeding under New York Civil Practice Law and
Rules Article 78 to challenge the disciplinary action
initiated in June of 1998, one of the potential legal
proceedings for which he could have requested access to
library facilities, he was granted library access on seven
occasions during July, eleven times in August, five times
in September and on six occasions in October of 1998,
and that in the following months he was permitted use of
the library facilities on approximately ten days in
November of 1998 and nine times in December of that
year. Id. § 6. According to that declaration, records at
Clinton also show that between June of 1999 and
September, 2001, plaintiff was scheduled for more than
four hundred library call outs, and was granted special
access status on February 24, 2001 in light of an
impending March 26, 2001 court deadline. /d. 9.

*10 The existence of prejudice is an essential element
of a First Amendment court access denial claim. Lewis,
518 U.S. at 353, 116 S.Ct. at 2181. It is true that in his
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amended complaint plaintiff does claim, although in
general and conclusory terms, that he was prejudiced by
defendants' actions, allegedly having missed a court
ordered deadline on more than one occasion, causing
adverse consequences in connection with his legal actions.
See, e.g., Amended Complaint (Dkt. No. 78) 9 16, 32.
Faced with defendants' motion raising lack of prejudice,
however, plaintiff has failed to offer any specifics
regarding those claims and to adduce proof from which a
reasonable factfinder could conclude that he did indeed
experience prejudice by virtue of defendants' failure to
provide him with library access, and to mail court
documents, leaving instead only his conclusory allegations
without underlying evidentiary support.

In sum, the record now before the court neither
supports plaintiff's claim that he was denied access to
adequate library facilities while at Clinton, nor does it
establish the existence of prejudice suffered as a result of
any such deprivation, if indeed it did occur. Accordingly,
Irecommend dismissal of plaintiff's court access claims as
a matter of law.

G. Plaintiff's RICO Cause of Action

In broad and conclusory terms devoid of specifics,
plaintiff alleges that various of the defendants named in
the action have violated the Racketeer Influenced and
Corrupt Organizations Act (“RICO”), 18 U.S.C. § 1961 et
seq. Amended Complaint (Dkt. No. 78) q9 26, 35.
Plaintiff's RICO claim appears to be predicated upon an
alleged mail fraud scheme engaged in by corrections
workers and “approved by Comm. Goord, Supt.
Senkowski” to steal inmate mail, and includes his request
that the court refer the matter to the United States Attorney
for prosecution. /d. at 9 26, 35, 39. Interpreting plaintiff's
complaint as seeking criminal prosecution for the alleged
violation, and noting that the prerequisite for establishing
a claim under that provision cannot be met in this instance,
defendants seek dismissal of plaintiffs RICO claim.
Despite his submission of comprehensive materials in
opposition to defendants' motion, including a thirty-eight
page affidavitand a twenty-one page memorandum of law,
plaintiff does not address this portion of defendants'
motion.

The substantive prohibitions under RICO are set forth
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principally in 18 U.S.C. § 1962(a)-(c); subdivision (d) of
that provision prohibits parties from conspiring to violate
one or more of those substantive provisions. In relevant
part, section 1962 provides that

[i]t shall be unlawful for any person employed by or
associated with any enterprise engaged in, or the
activities which affect, interstate or foreign commerce,
to conduct or participate, directly or indirectly, in the
conduct of such enterprise's affairs through a pattern of
racketeering activity or collection of unlawful debt.

*11 18 U.S.C.§1962(c); see Salinas v. United States,
522 U.S. 52,62, 118 S.Ct. 469, 476 (1997).

In addition to providing for potential criminal
prosecution, RICO also affords a civil right of action for
violation of its provisions, authorizing recovery of treble
damages as well as costs of the action, including
reasonable attorneys' fees, in the event of an established
violation 18 U.S.C. § 1964(c). See Klehr v. A.O. Smith
Corp., 521 U.S. 179, 183, 117 S.Ct. 1984, 1987-88
(1997). To plead a cognizable civil RICO claim, a party
must allege “(1) conduct, (2) of an enterprise, (3) through
a pattern, (4) of racketeering activity,” as well as “injury
to business or property as a result of the RICO violation.”
Anatian v. Coutts Bank (Switzerland) Ltd., 193 F.3d 85,

88 (2d Cir.1999).

The pleading of a civil RICO violation is subject to
the heightened requirement that its supporting allegations
must be pleaded with particularity. See Fed.R.Civ.P. 9(b);
see also Anatian, 193 F.3d at 88-89. Additionally, the
court's local rules require that when a civil RICO claim is
asserted before this court, a RICO statement containing
certain specified information must be filed by the party
raising the claim. N.D.N.Y.L.R. 9.2. A review of the
record in this case reveals that neither of these critical
requirements has been met, thereby providing a threshold
basis for dismissal of plaintiff's RICO claim. See Spoto v.
Herkimer County Trust, No. 99-CV-1476, 2000 WL
533293,at*3 n.2 (N.D.N.Y. Apr.27,2000) (Munson, J.).

Turning to the merits, it is clear that the record falls
considerably short of establishing a basis upon which a
reasonable factfinder could conclude that the requisite
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elements of a RICO claim have been established. While
plaintiffalleges in conclusory fashion the existence of mail
fraud at the prison facilities in which he was housed, and
mail fraud potentially qualifies as racketeering activity,
see Anza v. Ideal Steel Supply Corp., 547 U.S. 451, 454,
125 S.Ct. 1991, 1995 (2006), the record fails to disclose
the existence of a conspiracy of two or more persons,
lacks evidence of two or more acts constituting a pattern
of racketeering activity, does not identify the relevant
“enterprise”, fails to demonstrate how the conspirators,
through the pattern of racketeering activity, conducted the
enterprise, and alleges no injury to business or property
resulting from defendants' actions. See Amended
Complaint (Dkt. No. 78) 49 26, 35. Since the record fails
to disclose evidence from which a reasonable factfinder in
this case could conclude that the requisite elements to
sustain a civil RICO claim have been met, I recommend

dismissal of that cause of action on the merits. ™3

FN15. In light of this finding I also recommend
against referral of this matter to the United States
Attorney, a matter which, while within the court's
inherent authority in the event of a perceived
criminal violation, see, e.g., ACLI Govn't Sec.,

Inc. v. Rhoades, 989 F.Supp. 462, 467
(S.D.N.Y.1997), does not appear to be

warranted. This determination, of course, does
not preclude the plaintiff from filing a complaint
with the United States Attorney or other
appropriate federal authorities.

H. Deliberate Medical Indifference

One of the central themes presented in plaintiff's
prolix, narrative-styled amended complaint is his claim
that certain of the defendants have failed to properly treat
his various medical conditions, many of which are not
specified with any degree of particularity. Defendants
contend that based upon the record now before the court
they are entitled to dismissal of that claim as a matter of
law, arguing that plaintiff neither suffers from a serious
medical need, nor were the named defendants subjectively
and deliberately indifferent to any such need.

*12 The Eighth Amendment's prohibition of cruel and
punishment encompasses punishments that
involve the “unnecessary and wanton infliction of pain”

unusual
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and are incompatible with “the evolving standards of
decency that mark the progress of a maturing society.”
Estelle v. Gamble, 429 U.S. 97,102, 104, 97 S.Ct. 285,
290,291 (1976); see also Whitley v. Albers, 475 U.S.312,
319, 106 S.Ct. 1076, 1084 (1986) (citing, inter alia,
Estelle ). While the Eighth Amendment does not mandate
comfortable prisons, neither does it tolerate inhumane
treatment of those in confinement; thus the conditions of
an inmate's confinement are subject to Eighth Amendment
scrutiny. Farmerv. Brennan, 511 U.S. 825,832,114 S.Ct.
1970, 1976 (1994) (citing Rhodes v. Chapman, 452 U.S.
337,349,101 S.Ct. 2392, 2400 (1981)).

A claim alleging that prison conditions violate the
Eighth Amendment must satisfy both an objective and
subjective requirement-the conditions must be
“sufficiently serious” from an objective point of view, and
the plaintiff must demonstrate that prison officials acted
subjectively with “deliberate indifference.” See Leach v.
Dufrain, 103 F.Supp.2d 542,546 (N.D.N.Y.2000) (Kahn,
J.) (citing Wilson v. Seiter, 501 U.S. 294,111 S.Ct. 2321
(1991)); Waldo v. Goord, No. 97-CV-1385, 1998 WL
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further significant injury or the unnecessary and wanton
infliction of pain’ “; since medical conditions vary in
severity, a decision to leave a condition untreated may or
may not be unconstitutional, depending on the facts.
Harrison v. Barkley, 219 F.3d 132, 136-37 (2d Cir.2000)
(quoting, inter alia, Chance ). Relevant factors in making
this determination include injury that a “ ‘reasonable
doctor or patient would find important and worthy of
comment or treatment’ “, a condition that “ ‘significantly
affects' “ a prisoner's daily activities, or causes “ ‘chronic
and substantial pain.” “ Chance, 43 F.3d at 701 (citation
omitted); LaFave v. Clinton County, No. CIV.
9:00CV774,2002 WL 31309244, at*2-3 (N.D.N.Y. Apr.

3,2002) (Sharpe, M.J.).

“@ <

*13 Deliberate indifference, in a constitutional sense,
exists if an official knows of and disregards an excessive
risk to inmate health or safety; the official must “both be
aware of facts from which the inference could be drawn
that a substantial risk of serious harm exists, and he must
also draw the inference.” Farmer, 511 U.S. at 837, 114
S.Ct.at1979; Leach, 103 F.Supp.2d at 546 (citing Farmer

713809, at *2 (N.D.N.Y. Oct. 1, 1998) (Kahn, J. and
Homer, M .1.); see also, generally, Wilson, 501 U.S. 294,
111S.Ct.2321. Deliberate indifference exists ifan official
“knows of and disregards an excessive risk to inmate
health or safety; the official must both be aware of facts
from which the inference could be drawn that a substantial
risk of serious harm exists, and he must also draw the
inference.” Farmer, 511 U.S. at 837, 114 S.Ct. at 1978;

); Waldo, 1998 WL 713809, at *2 (same). It is
well-established, however, that mere disagreement with a
prescribed course of treatment, or even a claim that
negligence or medical malpractice has occurred, does not
provide a basis to find a violation of the Eighth
Amendment. Estelle, 429 U.S. at 105-06, 97 S.Ct. at
201-02; Chance, 143 F.3d at 703; Ross v. Kelly, 784
F.Supp. 35,44 (W.D.N.Y.), aff'd, 970 F.2d 896 (2d Cir.),

Leach, 103 F.Supp.2d at 546 (citing Farmer ); Waldo,
1998 WL 713809, at *2 (same).

In order to state a medical indifference claim under
the Eighth Amendment, a plaintiff must allege a
deprivation involving a medical need which is, in
objective terms, “ ‘sufficiently serious' “. Hathaway v.
Coughlin, 37 F.3d 63, 66 (2d Cir.1994) (citing Wilson,

cert. denied, 506 U.S. 1040, 113 S.Ct. 828 (1992). The
question of what diagnostic techniques and treatments
should be administered to an inmate is a “classic example
of a matter for medical judgment”; accordingly, prison
medical personnel are vested with broad discretion to
determine what method of care and treatment to provide
to their patients. Estelle, 429 U.S. at 107,97 S.Ct. at 293;
Chance, 143 F.3d at 703; Rosales v. Coughlin, 10

501 U.S.at298, 111 S.Ct. at2324), cert. denied sub nom.,
Foote v. Hathaway, 513 U.S. 1154, 115 S.Ct. 1108
(1995). A medical need is serious for constitutional
purposes if it presents “ ‘a condition of urgency’ that may
result in ‘degeneration’ or ‘extreme pain’.” Chance v.
Armstrong, 143 F.3d 698, 702 (2d Cir.1998) (citations
omitted). A serious medical need can also exist where
‘failure to treat a prisoner's condition could result in

F.Supp.2d 261, 264 (W.D.N.Y.1998).

Plaintiff's medical indifference claims, while
referenced elsewhere, are summarized in paragraph
twenty-seven of his amended complaint, and augmented in
considerably greater detail in his summary judgment
submissions including, notably, his affidavit. Plaintiff's
medical concerns appear to center upon disagreement over

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1976141341&ReferencePosition=290
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1976141341&ReferencePosition=290
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1976141341&ReferencePosition=290
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1986111255&ReferencePosition=319
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1986111255&ReferencePosition=319
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1986111255&ReferencePosition=319
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1994122578&ReferencePosition=1976
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1994122578&ReferencePosition=1976
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1994122578&ReferencePosition=1976
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1981126308&ReferencePosition=2400
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1981126308&ReferencePosition=2400
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1981126308&ReferencePosition=2400
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=2000406765&ReferencePosition=546
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=2000406765&ReferencePosition=546
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=2000406765&ReferencePosition=546
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1991109026
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1991109026
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1991109026
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=1998211428
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=1998211428
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=1998211428
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1991109026
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1991109026
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1991109026
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1994122578&ReferencePosition=1978
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1994122578&ReferencePosition=1978
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=2000406765&ReferencePosition=546
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=2000406765&ReferencePosition=546
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=1998211428
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=1998211428
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=1998211428
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1994197068&ReferencePosition=66
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1994197068&ReferencePosition=66
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1994197068&ReferencePosition=66
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1991109026&ReferencePosition=2324
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1991109026&ReferencePosition=2324
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1991109026&ReferencePosition=2324
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1995026734
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1995026734
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1995026734
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1998103965&ReferencePosition=702
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1998103965&ReferencePosition=702
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1998103965&ReferencePosition=702
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2000445623&ReferencePosition=136
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2000445623&ReferencePosition=136
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=2002651977
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=2002651977
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=2002651977
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=2002651977
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1994122578&ReferencePosition=1979
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1994122578&ReferencePosition=1979
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1994122578&ReferencePosition=1979
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=2000406765&ReferencePosition=546
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=2000406765&ReferencePosition=546
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=1998211428
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=1998211428
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1998103965&ReferencePosition=703
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1998103965&ReferencePosition=703
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1992042312&ReferencePosition=44
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1992042312&ReferencePosition=44
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1992042312&ReferencePosition=44
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1992128951
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1992203189
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1976141341&ReferencePosition=293
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1976141341&ReferencePosition=293
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1998103965&ReferencePosition=703
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1998103965&ReferencePosition=703
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=1998129646&ReferencePosition=264
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=1998129646&ReferencePosition=264
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=1998129646&ReferencePosition=264

Case 9:10-cv-01494-NAM-DEP Document 22 Filed 12/13/11 Page 112 of 129

Slip Copy, 2009 WL 385413 (N.D.N.Y.)

(Cite as: 2009 WL 385413 (N.D.N.Y.))

the course of defendants' treatment of his diminished
eyesight; chronic back pain, diagnosed as degenerative
disc disease; and pain, “clicking and popping” in his knee.
Amended Complaint (Dkt. No. 78) 4 12, 27. Generally
speaking, plaintiff's medical indifference claim recites a
litany of instances in which plaintiff did not receive
desired medication, medical equipment, physical therapy,
or treatment for his conditions.™® See Amended
Complaint (Dkt. No. 78) 4 27.

FN16. From a comparison of plaintiff's medical
indifference claims in this case with those
rejected in Amaker II, it appears that there is
considerable overlap.

1. Serious Medical Needs

In their motion, defendants maintain that none of the
conditions upon which plaintiff's medical indifference
claims are predicated rise to a level of constitutional
significance. In Amaker II the court found that plaintiff's
claims regarding his vision and delay in eye treatment did
not establish the existence of a serious medical need or
injury. See Report and Recommendation in Amaker I1
(Dkt. No. 160) at pp. 15-16 and Memorandum-Decision
and Order (Dkt. No. 167) at pp. 3, 6. Similarly, the
Amaker II court concluded that in complaining regarding
the treatment of his knee, including denial of magnetic
resonance imaging (“MRI”) testing and knee braces,
plaintiff also failed to make the threshold requirement of
establishing a serious physical injury or need. I/d . at
16-17. Likewise, while noting a division among the courts
regarding this issue, the court in that case nonetheless
concluded that plaintiff's claim of abdominal pain, as
drafted, did not successfully present a material issue of
fact regarding serious medical need. /d. at 17.

*14 Having carefully reviewed the record now
presented, like the court in Amaker II 1 doubt plaintiff's
ability to establish, at trial, the existence of a serious
medical condition of constitutional significance to which
the defendants were deliberately indifferent. Because I
find that Amaker cannot establish indifference on the part
of defendants to any of his medical needs, regardless of
whether they were sufficiently trigger
protections of the Eighth Amendment, and defendants do
not appear to press the issue, I nonetheless find it

serious to
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unnecessary to address the sufficiency of plaintiff's
allegations in this regard.

2. Deliberate Indifference

Turning to the subjective element of the deliberate
indifference inquiry I find, as did the court in Amaker II,
that rather than disclosing any indifference on the part of
prison medical officials to plaintiff's medical needs, the
record instead reflects a comprehensive and at times
intense pattern of treatment for plaintiff's various medical
conditions which, though plainly not to his complete
liking, easily fulfills constitutionally mandated minimal
requirements.

Plaintiff's medical indifference claim appears to relate
to treatment received at both of the correctional facilities
at issue in this case, although the vast majority of those
allegations relate to his complaints regarding medical
attention received while at Clinton. To the extent that
plaintiff's claims involve the sufficiency of medical
treatment administered at Upstate, similar claims were
carefully reviewed by the court in Amaker 11, resulting in
a finding that the defendants were not deliberately
indifferent to his serious medical needs during the time of
his incarceration at Upstate. See Report and
Recommendation in Amaker II (Dkt. No. 160) at pp.
15-17. That determination is dispositive of the portion of
plaintiff's medical indifference claim in this action related
to his medical care at Upstate.M See Akhenaten, 544
F.Supp.2d at 327-28.

FN17. Plaintiff's medical indifference claims
carry forward to his time at Upstate, following a
transfer into that facility on October 31,2001. In
his complaint, as amended, plaintiff asserts that
during the course of that transfer he was “made
to walk in waist chain hurting his herniated discs
in his lower back causing his legs to go numbed
[sic] [and that he] never was send [sic] to a
medical doctor ....“ Amended Complaint (Dkt.
No. 78) 99 21, 24. This claim is contradicted by
plaintiff's medical records, however, which
reveal that upon his arrival at Upstate he was
medically examined, screened and orientated,
with no indication of any complaints of pain or
numbness at that time; in fact, according to his
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medical records, plaintiff denied having any
injury or current medical complaint when
questioned during that process. See Mans Aff.
(Dkt. No. 229-14) Exh. A, 10/31/08 Entrance
Exam Form, Screening and Physical Assessment
Form, Inmate Orientation Form, and Incoming
Draft Form. Despite plaintiff's further claim that
he was not seen by medical officials at Upstate,
the records once again reveal otherwise,
reflecting that prior to the time of his transfer out
of that facility on April 22,2002, he was seen by
medical personnel at Upstate more than forty
times, with various complaints being registered
by him along the way.

Turning to plaintiff's medical treatment while at
Clinton, medical records of plaintiff's care at that facility
reflect that between June 8, 1999 and December 1,
1999-the period covered by his complaints regarding
medical care at Clinton-he was seen on approximately one
hundred occasions regarding complaints concerning his
back, knee, and neck pain, chronic headaches, and various
other symptoms by an array of health care providers which
included prison doctors, outside specialists, physician
assistants, therapists and nurses. See Mans Aff. (Dkt. No.
229-14) Exh. A (filed under seal); see also Johnson Decl.
(Dkt. No. 229-3) 4 7. During that time plaintiff was
provided with medical examinations, consultations,
physical therapy, knee braces and supports, and various
medications, and additionally was the subject of x-rays
and magnetic resonance imaging (“MRI”) testing. /d.

One of the conditions of which plaintiff complains
relates to chronic back pain. Plaintiff's medical records
reveal that he has been diagnosed as suffering from
degenerative disc disease. Mans Aff. (Dkt. No. 229-14)
Exh. A; see also Johnson Decl. (Dkt. No. 229-3) q 7.
According to Dr. Vonda Johnson, the Medical Director at
Clinton, while certain treatment regimens may afford some
measure of relief for that condition, depending upon the
particular patient, it cannot necessarily be “fixed” through
surgery, medication, or physical therapy. Johnson Decl.
(Dkt. No. 229-3) 9 9. In any event, plaintiff's health
records reveal that plaintiff was provided considerable
testing and treatment, including physical therapy, in an
effort to address that condition. See generally Mans Aff.
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(Dkt. No.229-14) Exh. A; Johnson Decl. (Dkt. No. 229-3)
q 11. Evaluations arranged by prison officials regarding
plaintiff's back condition have included MRI testing as
well as an EMG study/ nerve conduction study on
November 1, 1999, ordered by Dr. Ellen. Johnson Decl.
(Dkt. No. 229-3) q 11.

*15 Another of plaintiff's complaints relates to
treatment received for his knee. Plaintiff's medical records
reveal that a bilateral physical examination of Amaker's
knees was conducted on November 15, 1999 by Dr. Ellen.
Manns Aff. (Dkt. No. 229-14) Exh. A, 11/1/99, 11/8/99,
11/15/99 Entries; Johnson Decl. (Dkt. No. 229-3) q 11.
Neither the results of Dr. Ellen's examination nor anything
contained in plaintiff's records was viewed as indicating
the need to perform MRI testing on his knees. /d.

The specifics of plaintiff's complaints regarding his
knee condition include allegations that prison medical
personnel failed to provide him with proper knee braces,
failed to order MRI testing, and denied his requests to see
a specialist to address the pain, clicking and popping being
experienced in both knees. Plaintiff's conclusory
allegations of not being provided with a knee brace are
belied by the record. On April 13, 1999 one neoprene
right knee brace was received at the facility for the
plaintiff, with an indication that the other was
back-ordered. See Mans Aff. (Dkt. No. 229-14) Exh. A,
4/13/99 entry. In any event upon receipt of the special
neoprene knee braces, they were refused by the plaintiff.
Id., 1/6/00 Interdepartmental Communication.

Plaintiff's medical records reflect that medical
officials at Clinton were in fact fully cognizant of
plaintiff's complaints regarding knee pain, and took
measures to address that condition. On November 8, 1999
aneurological examination of plaintiff's lower extremities
was conducted, followed by a physical examination of
both of plaintiff's knees on November 15, 1999. Johnson
Decl. (Dkt. No.229-3) § 11; Mans Aff. (Dkt. No. 229-14)
Exh. A, 11/1/99, 11/8/99, 11/15/99 entries. The results of
those examinations by Dr. Ellen revealed nothing to
indicate the need for MRI testing. While plaintiff
challenges this determination, unsupported by any
evidence suggesting that the opinions of Dr. Ellen were
not medically appropriate, his claim in this regard
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represents nothing more than disagreement over a chosen
course of treatment, and is insufficient to support a claim
of indifference. Estelle, 429 U.S. at 105-06, 97 S.Ct. at
201-02; Chance, 143 F.3d at 703; Ross v. Kelly, 784
F.Supp. 35,44 (W.D.N.Y.), aff'd, 970 F.3d 296 (2d Cir.),
cert. denied, 506 U.S. 1040, 113 S.Ct. 828 (1992).

Another of plaintiff's medical complaints stems from
the claim that while at Clinton he was denied treatment by
Dr. Lee for a period of three months. Amended Complaint
(Dkt. No. 78) q 8. Neither plaintiff's complaint nor his
motion submission, however, contains specifics regarding
the time period involved. Moreover, while there may well
have been periods of such a duration over which he was
not seen by a doctor, a review of plaintiff's medical
records fails to disclose any three month interval during
which he was not medically treated by any DOCS medical
personnel at Clinton. See Mans Aff. (Dkt. No. 229-14)
Exh. A. Despite plaintiff's apparent belief to the contrary,
the Eighth Amendment does not guarantee a prison inmate
unfettered access to a prison physician at his or her
insistence. See Harrison v. Barkley, 219 F.3d 132,142 (2d
Cir.2000) (“ ‘[S]ociety does not expect that prisoners will
have unqualified access to health care ....“ ) (quoting
Hudson v. McMillian, 503 U.S. 1, 9, 112 S.Ct. 995

(1992)).

*16 The vast majority of plaintiff's medical
complaints surround the belief that he was not provided
with adequate physical therapy, his disagreement over
being told that he would have to pay for replacement of
his broken eyeglasses, and the denial of appropriate
shower and gym passes.”™® These complaints fall well
short of establishing deliberate medical indifference of
constitutional proportions on the part of prison officials at
Clinton and Upstate. As the Second Circuit has noted,

FN18. According to his health records, plaintiff
was seen at Clinton by Nurse Rizoff on June 16,
1998, claiming that his eyeglasses were broken
and requesting an eye examination and new
glasses. See Mans Aff. (Dkt. No. 229-14) Exh.
A, 6/16/98. Nurse Rizoff inquired as to how the
glasses were broken, and advised the plaintiff
that pursuant to the DOCS health services policy
regarding vision care services he might be held
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accountable for the cost of any replacement that
occurred within two years of his last eye
examination and the issuance of glasses. See id.,
Interdepartmental Communications from Dr. Lee
to Plaintiff Regarding DOCS Policy for
Eyeglasses, dated February 26, 1999. Plaintiff's
records reveal that his eyes were subsequently
examined on July 8, 1998, at which time he
received a pair of glasses, and that he was
retested on April 26, 1999 after complaining of
eye pain. See Id., 7/9/98 and 4/26/99 Entries.
While there is considerable question as to
whether plaintiff's eye condition constitutes a
serious medical need for purposes of the Eight
Amendment, particularly in view of the lack of
allegations that his condition degenerated or he
experienced severe pain as a result of the delay
in providing him with an eye examination and
glasses, see Koehl v. Dalsheim, 85 F.3d 86, 88
(2d Cir.1996); Abdush-Shahid v. Coughlin, 933
F.Supp. 168, 181 (N.D.N.Y.1996) (Koeltl, J.), it
is clear that the defendants were not, as alleged,
indifferent to his vision impairment.

[i]t must be remembered that the State is not
constitutionally obligated, much as it may be desired by
inmates, to construct a perfect plan for [medical] care
that exceeds what the average reasonable person would
expect or avail herself of in life outside the prison walls.
[A] correctional facility is not a health spa, but a prison
in which convicted felons are incarcerated. Common
experience indicates that the great majority of ..
prisoners would not in freedom or on parole enjoy the
excellence in [medical] care which the plaintiffs
understandably seek ... We are governed by the
principle that the objective is not to impose upon a state
prison a model system of [medical] care beyond average
needs but to provide the minimum level of [medical]
carerequired by the Constitution. The Constitution does
not command that inmates be given the kind of medical
attention that judges would wish to have for
themselves.... The essential test is one of medical
necessity and not one simply of desirability.

Dean v. Coughlin, 804 F.2d 207, 215 (2d Cir.1986)
(internal quotations and citations omitted).
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Plaintiff's ambulatory health record, which is both
extensive and comprehensive, has been reviewed by Dr.
Vonda Johnson, the Medical Director at Clinton. Based
upon her professional judgment, Dr. Johnson opines that
the plaintiff neither suffered from any acute medical
condition requiring immediate medical care and treatment
or which resulted in harm to his health or well-being, nor
was he denied appropriate treatment by medical and
nursing staff both at Clinton and Upstate, as well as by any
outside specialists required under the circumstances.
Johnson Decl. (Dkt. No.299-3) 99 14-15. Having engaged
in a careful review of plaintiff's medical records, informed
by plaintiff's arguments as well as Dr. Johnson's opinions,
I am of the view that no reasonable factfinder could
conclude that defendants were deliberately indifferent to
any serious medical condition suffered by the plaintiff, and
therefore recommend dismissal of plaintiff's deliberate
indifference claims as a matter of law.

1. Retaliation

In his amended complaint, although with the same
degree of indefiniteness that has plagued his submissions
in other substantive areas, plaintiff also asserts claims of
violation of his First Amendment rights based upon
retaliation for having engaged in protected activity,
including the filing of grievances. Defendants also seek
dismissal of plaintiff's retaliation claim as fatally nebulous
and unsupported.

*17 When adverse action is taken by prison officials
against an inmate, motivated by the inmate's exercise of a
right protected under the Constitution, including the free
speech provisions of the First Amendment, a cognizable
retaliation claim under 42 U.S.C. § 1983 lies. See Franco
v. Kelly, 854 F.2d 584, 588-90 (2d Cir.1988). As the
Second Circuit has repeatedly cautioned, however, such
claims are easily incanted and inmates often attribute
adverse action, including the issuance of misbehavior
reports, to retaliatory animus; courts must therefore
approach such claims “with skepticism and particular
care.” Dawes v. Walker, 239 F .3d 489,491 (2d Cir.2001)
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In order to state a prima facie claim under section
1983 for retaliatory conduct, a plaintiff must advance
non-conclusory allegations establishing that 1) the conduct
at issue was protected; 2) the defendants took adverse
action against the plaintiff; and 3) there was a causal
connection between the protected activity and the adverse
action-in other words, that the protected conduct was a
“substantial or motivating factor” in the prison officials'
decision to take action against the plaintiff. Mount Healthy
City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 287,
97 S.Ct. 568, 576 (1977); Dillon v. Morano, 497 F.3d
247, 251 (2d Cir.2007); Dawes, 239 F.3d at 492 (2d
Cir.2001). If the plaintiff carries this burden, then to avoid
liability the defendants must show by a preponderance of
the evidence that they would have taken action against the
plaintiff “even in the absence of the protected conduct.”
Mount Healthy, 429 U.S. at 287,97 S.Ct. at 576. If taken
for both proper and improper reasons, state action may be
upheld if the action would have been taken based on the
proper reasons alone. Graham v. Henderson, 89 F.3d 75,

79 (2d Cir.1996) (citations omitted).

Analysis of retaliation claims thus requires careful
consideration of the protected activity in which the inmate
plaintiffhas engaged, the adverse action taken against him
or her, and the evidence tending to link the two. When
such claims, which are exceedingly case specific, are
alleged in only conclusory fashion, and are not supported
by evidence establishing the requisite nexus between any
protected activity and the adverse action complained of, a
defendant is entitled to the entry of summary judgment
dismissing plaintiff's retaliation claims. Flaherty, 713 F.2d
at 13.

It should also be noted that personal involvement of
a named defendant in any alleged -constitutional
deprivation is a prerequisite to an award of damages
against that individual under section 1983. Wright v.
Smith, 21 F.3d 496, 501 (2d Cir.1994) (citing Moffitt v.
Town of Brookfield, 950 F.2d 880, 885 (2d Cir.1991) and
McKinnon v. Patterson, 568 F.2d 930, 934 (2d Cir.1977),

(citing Flaherty v. Coughlin, 713 F.2d 10, 13 (2d
Cir.1983)), overruled on other grounds, Swierkiewicz v.
Sorema N.A., 534 U.S. 506 (2002); Davis v. Goord, 320
F.3d 346, 352 (2d Cir.2003) (same).

cert. denied, 434 U.S. 1087, 98 S.Ct. 1282 (1978)). In
order to prevail on a section 1983 cause of action against
an individual, a plaintiff must show some tangible
connection between the constitutional violation alleged
and that particular defendant. See Bass v. Jackson, 790
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F.2d 260, 263 (2d Cir.1986). As is true of other types of
claims, this principle applies to causes of action claiming
unlawful retaliation. See Abascal v. Hilton, No.
04-CV-1401,2008 WL 268366, at *10 (N.D.N.Y.Jan. 30,
2008) (Kahn, D.J. and Lowe, M..J.).

*18 Analysis of plaintiff's retaliation cause of action
is complicated by virtue of his failure in most instances to
state, with any modicum of clarity, what specific protected
activity triggered the retaliatory response and what the
resulting adverse action was, including to articulate the
timeframe involved. Among the actions apparently
attributed by Amaker to retaliatory animus are searches of
his cell, conducted on March 22 and 23, 1999. Amended
Complaint (Dkt. No. 78) 4 10. Defendants' submissions,
however, reveal that the first of those two searches was
based upon suspicion that the plaintiff, one of several
inmates present in the law library at the time a corrections
officer's handcuffkey case was discovered missing, could
be in possession of that contraband.®™™ Bell Decl. (Dkt.
No. 229-10) § 6. The second of those searches was a
routine search performed in accordance with DOCS
directives requiring periodic random cell searches. /d.
6-8. Since it therefore appears that both of those actions
were taken for independent and legitimate reasons, they
cannot form the basis of a retaliation claim. Mount
Healthy City Bd. of Ed., 429 U.S. at 287,97 S.Ct. at 576;
see also Lowrence v. Achtyl, 20 F.3d 529, 535 (2d

Cir.1994).

FN19. It is well-established that as a prison
inmate plaintiff has no Fourth Amendment right
to privacy which would preclude a search of his
cell, accomplished for legitimate reasons.
Hudson v. Palmer, 468 U.S. 517, 525-26, 104
S.Ct.3194,3200 (1984). A cell search motivated
out of retaliatory animus, however, could be
found to support a claim of unlawful retaliation
provided that all of the prerequisites for
establishing a First Amendment claim were met.
See H'Shaka v. Drown, No. 9:03-CV-937, 2007
WL 1017275, at *12 (N.D.N.y. Mar. 30, 2007)
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he pay for spices and food consumed in connection with
his celebration of Ramadan was retaliatory. Amended
Complaint (Dkt. No. 78) § 13. It is doubtful that a
reasonable factfinder could conclude that this requirement
rose to a level sufficient to constitute an adverse action.
Cf. Kole v. Lappin, 551 F.Supp.2d 149, 155
(D.Conn.2008) (dismissing plaintiff's retaliation claim
based on her complaint that the prison reduced the number
of items sold as kosher-for Passover for inmates in

response to her filing a grievance regarding the one
hundred dollar spending limit). In any event, more
importantly, there is no evidence among any of plaintiff's
submissions which would establish the requisite nexus
between the imposition of that requirement and plaintiff
having engaged in protected activity.

Undeniably, it appears that the plaintiff in this case
frequently avails himself of his First Amendment right to
complain, by instituting litigation, filing grievances, and
pursuing other channels, regarding prison conditions and
his treatment as a DOCS inmate. It is also clear that the
plaintiff has been subject to disciplinary action by prison
officials with some regularity. While these two
circumstances could suffice to establish two of the three
requisite elements to establish a claim of unlawful
retaliation, at least at the summary judgment stage, the
record is wholly lacking in evidence from which a
reasonable factfinder could conclude that the third and
critical element, linking one or more ofthe adverse actions
to plaintiff's protected activity, has been satisfied.
Accordingly, I recommend dismissal of plaintiff's
retaliation claim as a matter of law.

J. Equal Protection

*19 Plaintiff's complaint, as amended, also makes
passing reference to the denial by defendants of his right
to equal protection. See, e.g., Amended Complaint (Dkt.
No. 78) 1 28, 33.

The Equal Protection Clause directs state actors to
treat similarly situated people alike. See City of Cleburne,
Texas v. Cleburne Living Ctr., 473 U.S. 432, 439, 105

(Kahn, D.J. and Treece, M.J.).

Although it is far from clear, plaintiff also appears to
assert that the requirement imposed by prison officials that

S.Ct.3249,3254 (1985). To prove a violation of the Equal
Protection Clause, a plaintiff must demonstrate that he or
she was treated differently than others similarly situated as
a result of intentional or purposeful discrimination

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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directed at an identifiable or suspect class. See Giano v.
Senkowski, 54 F.3d 1050, 1057 (2d Cir.1995) (citing, inter
alia, McCleskey v. Kemp, 481 U.S. 279,292, 107 S.Ct.
1756, 1767 (1987)). The plaintiff must also show that the
disparity in treatment “cannot survive the appropriate level
of scrutiny which, in the prison setting, means that he must
demonstrate that his treatment was not reasonably related
to [any] legitimate penological interests.” Phillips v.
Girdich, 408 F.3d 124, 129 (2d Cir.2005) (quoting Shaw
v. Murphy, 532 U.S. 223, 225, 121 S.Ct. 1475 (2001)
(internal quotation marks omitted)).

In this instance neither plaintiff's complaint, as
amended, nor the record now before the court provides
specifics to flesh out plaintiff's equal protection claim.
Presumably, the claim 1is rooted in the alleged
differentiation of prison officials in their treatment of him,
based upon his race. To be sure, plaintiff's submissions
indicate the use of at least one racial epithet by prison
officials. The record, however, is otherwise devoid of
evidence from which a reasonable factfinder could
conclude that the defendants discriminated as against the
plaintiff based upon his race or some other protected
criteria. Instead, plaintiff's allegations fall within the
category of those observed by the Second Circuit to be
insufficient, the court noting that “complaints relying on
the civil rights statutes are insufficient unless they contain
some specific allegations of fact indicating a deprivation
of rights, instead of a litany of general conclusions that
shock but have no meaning.” Barr v. Abrahams, 810 F.2d
358, 363 (2d Cir.1987). Discerning no basis upon which
areasonable factfinder could conclude that the defendants
have violated Amaker's right to equal protection under the
Fourteenth Amendment, I similarly recommend dismissal
of that claim.

K. Procedural Due Process

Plaintiff'samended complaint also asserts, once again
in wholly conclusory fashion, that his right to due process
was violated by the defendants. Conspicuously absent
from plaintiff's submissions, however, is an indication of
what cognizable liberty interests are implicated in this
cause of action, as well as illumination as to the reasons
for his claim that due process was not afforded.

To successfully state a claim under 42 U.S.C. § 1983
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for the denial of procedural due process arising out of a
disciplinary hearing, a plaintiff must show that he or she
1) possessed an actual liberty interest, and 2) was deprived
of that interest without being afforded sufficient process.
See Tellier v. Fields, 280 F.3d 69, 79-80 (2d Cir.2000)
(citations omitted); Hynes, 143 F.3d at 658; Bedoya v.
Coughlin, 91 F.3d 349, 351-52 (2d Cir.1996). The
procedural safeguards to which a prison inmate is entitled
before being deprived of a constitutionally cognizable
liberty interest are wellestablished, the contours of the
requisite protections having been articulated in Wolff v.
McDonnell, 418 U .S. 539, 564-67, 94 S.Ct. 2963,
2978-80 (1974). Under Wolff, the constitutionally
mandated due process requirements, include 1) written
notice of the charges; 2) the opportunity to appear at a
disciplinary hearing and present witnesses and evidence,
subject to legitimate safety and penological concerns; 3)
a written statement by the hearing officer explaining his or
her decision and the reasons for the action being taken;
and 4) in some circumstances, the right to assistance in
preparing a defense. Wolff, 418 U.S. at 564-67,94 S.Ct. at
2978-80; see also Eng v. Coughlin, 858 F .2d 889, 897-98
(2d Cir.1988). In order to pass muster under the
Fourteenth Amendment, hearing officer's disciplinary
determination must garner the support of at least “some
evidence”. Superintendentv. Hill, 472 U.S.445,105 S.Ct.

2768 (1985).

*20 Having carefully searched the record now before
the court, I am unable to find that Amaker experienced the
deprivation ofa constitutionally cognizable liberty interest
sufficient to trigger the protections afforded under the
Fourteenth Amendment. Moreover, even assuming
arguendo the existence of such a liberty interest, plaintiff's
submissions do not disclose any failure to comply with the
constitutional mandates of the Fourteenth Amendment,
including those articulated by the Supreme Court in Wolff.
Accordingly, 1 recommend dismissal of plaintiff's
procedural due process cause of action, as a matter of law.

IV. SUMMARY AND RECOMMENDATION

Plaintiff's amended complaint, though rambling and
consisting of varied and wide-ranging claims based upon
acts allegedly occurring at both Clinton and Upstate, when
boiled down to its essence asserts claims of medical

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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indifference, constitutional violations based on DNA
testing, retaliation, and denial of access to the courts.
Having carefully considered the record now before the
court I conclude that no factfinder could find in plaintiff's
favor on any of these claims, and that defendants are thus
entitled to dismissal of all claims against them, as a matter
of law. ™ Accordingly, it is hereby
FN20. Based upon this finding I have opted not
to address the defendants' additional arguments
of lack of personal involvement and entitlement
to qualified immunity. Saucier v. Katz, 533 U.S.
194, 121 S.Ct. 2151 (2001). Similarly, I have
chosen not to address the motion filed on behalf
of defendant R. Rivera seeking dismissal for
failure to state a cause of action in light of my
recommendation regarding defendants' summary
judgment motion.

RECOMMENDED that defendants' motion for
summary judgment dismissing plaintiff's complaint (Dkt.
No. 229) be GRANTED, and that plaintiff's complaint be
DISMISSED in its entirety; and it is further hereby

RECOMMENDED thatin light of this disposition the
motion of defendant R. Rivera to dismiss plaintiff's claims
against him for failure to state a cause of action upon
which relief may be granted (Dkt. No. 237) be DENIED
as moot.

NOTICE: pursuant to 28 U.S.C. § 636(b)(1), the
parties have ten (10) days within which to file written
objections to the foregoing report-recommendation. Any
objections shall be filed with the clerk of the court.
FAILURE TO OBJECT TO THIS REPORT WITHIN
TENDAYS WILL PRECLUDE APPELLATE REVIEW.
28 U.S.C.§636(b)(1);Fed.R.Civ.P.6(a), 6(¢e),72; Roldan
v. Racette, 984 F.2d 85 (2d Cir.1993).

It is further ORDERED that the Clerk of the Court
serve a copy of this report and recommendation upon the
parties in accordance with this court's local rules.

N.D.N.Y.,2009.

Amaker v. Kelley
Slip Copy, 2009 WL 385413 (N.D.N.Y.)

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

END OF DOCUMENT

Page 19


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2001518729
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2001518729
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2001518729
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=28USCAS636&FindType=L&ReferencePositionType=T&ReferencePosition=SP_3fed000053a85
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=28USCAS636&FindType=L&ReferencePositionType=T&ReferencePosition=SP_3fed000053a85
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR72&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1993033794
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1993033794
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1993033794

Case 9:10-cv-01494-NAM-DEP Document 22 Filed 12/13/11 Page 119 of 129

Westlaw.

Not Reported in F.Supp.2d, 1998 WL 713809 (N.D.N.Y.)
(Cite as: 1998 WL 713809 (N.D.N.Y.))

& Only the Westlaw citation is currently available.

United States District Court, N.D. New York.
Jerome WALDO, Plaintiff,
V.

Glenn S. GOORD, Acting Commissioner of New York
State Department of Correctional Services; Peter J.
Lacy, Superintendent at Bare Hill Corr. Facility;
Wendell Babbie, Acting Superintendent at Altona Corr.
Facility; and John Doe, Corrections Officer at Bare Hill
Corr. Facility, Defendants.

No. 97-CV-1385 LEK DRH.

Oct. 1, 1998.

Jerome Waldo, Plaintiff, pro se, Mohawk Correctional
Facility, Rome, for Plaintiff.

Hon. Dennis C. Vacco, Attorney General of the State of
New York, Albany, Eric D. Handelman, Esq., Asst.
Attorney General, for Defendants.

DECISION AND ORDER
KAHN, District J.

*1 This matter comes before the Court following a
Report-Recommendation filed on August 21, 1998 by the
Honorable David R. Homer, Magistrate Judge, pursuant to
28 U.S.C. § 636(b) and L.R. 72.3(c) of the Northern
District of New York.

No objections to the Report-Recommendation have been
raised. Furthermore, after examining the record, the Court
has determined that the Report-Recommendation is not

clearly erroneous. SeeFed.R.Civ.P. 72(b), Advisory
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Committee Notes. Accordingly, the Court adopts the
Report-Recommendation for the reasons stated therein.

Accordingly, it is

ORDERED that the Report-Recommendation is
APPROVED and ADOPTED; and it is further

ORDERED that the motion to dismiss by defendants is
GRANTED:; and it is further

ORDERED that the complaint is dismissed without
prejudice as to the unserved John Doe defendant pursuant
to Fed.R.Civ.P.4(m), and the action is therefore dismissed
in its entirety; and it is further

ORDERED that the Clerk serve a copy of this order on all
parties by regular mail.

IT IS SO ORDERED.
HOMER, Magistrate J.

REPORT-RECOMMENDATION AND ORDER ™!

FN1. This matter was referred to the undersigned
pursuant to 28 U.S.C. § 636(b) and
N.D.N.Y.L.R. 72.3(c).

The plaintiff, an inmate in the New York Department of
Correctional Services (“DOCS”), brought this pro se
action pursuant to 42 U.S.C. § 1983. Plaintiff alleges that
while incarcerated in Bare Hill Correctional Facility
(“Bare Hill”) and Altona Correctional Facility (“Altona”),
defendants violated his rights under the Eighth and
Fourteenth Amendments.®™ In particular, plaintiff alleges
that prison officials maintained overcrowded facilities
resulting in physical and emotional injury to the plaintiff
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and failed to provide adequate medical treatment for his
injuries and drug problem. Plaintiff seeks declaratory
relief and monetary damages. Presently pending is
defendants' motion to dismiss pursuant to Fed.R.Civ.P.

Page 2

appears beyond doubt that the plaintiff can prove no set of
facts in support of his claim which would entitle him to
relief.” Staron v. McDonald's Corp., 51 F.3d 353,355 (2d
Cir.1995) (quoting Conley v. Gibson, 355 U.S. 41, 45-46,

12(b). Docket No. 18. For the reasons which follow, it is
recommended that the motion be granted in its entirety.

FN2. The allegations as to Bare Hill are made
against defendants Goord, Lacy, and Doe.
Allegations as to Altona are made against Goord
and Babbie.

I. Background

Plaintiff alleges that on August 21, 1997 at Bare Hill,
while he and two other inmates were playing cards, an
argument ensued, and one of the two assaulted him.
Compl., § 17. Plaintiff received medical treatment for
facial injuries at the prison infirmary and at Malone
County Hospital. /d. at 4 18-19. On September 11, 1997,
plaintiff was transferred to Altona and went to Plattsburgh
Hospital for x-rays several days later. Id. at  21.

Plaintiff's complaint asserts that the overcrowded
conditions at Bare Hill created a tense environment which
increased the likelihood of violence and caused the
physical assault on him by another inmate. /d. at §f 10-11.
Additionally, plaintiff contends that similar conditions at
Altona caused him mental distress and that he received
constitutionally deficient medical treatment for his
injuries. Id. at 99 21-22. The complaint alleges that
Altona's lack of a drug treatment program and a dentist or
specialist to treat his facial injuries constitutes cruel and
unusual punishment under the Eighth and Fourteenth
Amendments. Id. at 9 22, 27-28.

II. Motion to Dismiss

*2 When considering a Rule 12(b) motion, a court must
assume the truth of all factual allegations in the complaint
and draw all reasonable inferences from those facts in
favor of the plaintiff. Leeds v. Meltz, 85 F.3d 51, 53 (2d
Cir.1996). The complaint may be dismissed only when “it

© 2010 Thomson Reuters. No Claim to Orig. US Gov.
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78 S.Ct. 99, 2 L.Ed.2d 80 (1957)). “The issue is not
whether a plaintiff is likely to prevail ultimately, but
whether the claimant is entitled to offer evidence to
support the claims. Indeed, it may appear on the face of
the pleading that a recovery is very remote and unlikely,
but that is not the test.” Gant v. Wallingford Bd. of Educ.,
69 F.3d 669, 673 (2d Cir.1995) (citations omitted). This
standard receives especially careful application in cases
such as this where a pro se plaintiff claims violations of
his civil rights. Hernandez v. Coughlin, 18 F.3d 133, 136
(2d Cir.), cert. denied,513 U.S. 836, 115 S.Ct. 117, 130
L.Ed.2d 63 (1994).

I11. Discussion

A. Conditions of Confinement

Defendants assert that plaintiff fails to state a claim
regarding the conditions of confinement at Bare Hill and
Altona. For conditions of confinement to amount to cruel
and unusual punishment, a two-prong test must be met.
First, plaintiff must show a sufficiently serious
deprivation. Farmer v. Brennan, 511 U.S. 825, 834, 114
S.Ct. 1970, 128 L.Ed.2d 811 (1994) (citing Wilson v.
Seiter, 501 U.S. 294, 298, 111 S.Ct. 2321, 115 L.Ed.2d
271 (1991)); Rhodes v. Chapman, 452 U.S. 347, 348
(1981)(denial of the “minimal civilized measure of life's
necessities”). Second, plaintiff must show that the prison
official involved was both “aware of facts from which the
inference could be drawn that a substantial risk of serious
harm exist[ed]” and that the official drew the inference.
Farmer, 511 U.S. at 837.

1. Bare Hill

In his Bare Hill claim, plaintiff alleges that the
overcrowded and understaffed conditions in the
dormitory-style housing “resulted in an increase in tension,
mental anguish and frustration among prisoners, and
dangerously increased the potential for violence.” Compl.,


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR12&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR12&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR12&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1996124845&ReferencePosition=53
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1996124845&ReferencePosition=53
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1996124845&ReferencePosition=53
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1995081626&ReferencePosition=355
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1995081626&ReferencePosition=355
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1995081626&ReferencePosition=355
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1957120403
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1957120403
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1957120403
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1995215260&ReferencePosition=673
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1995215260&ReferencePosition=673
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1995215260&ReferencePosition=673
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1994059544&ReferencePosition=136
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1994059544&ReferencePosition=136
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1994059544&ReferencePosition=136
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1994117845
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1994117845
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1994122578
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1994122578
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1994122578
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1991109026
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1991109026
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1991109026
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1991109026
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1994122578&ReferencePosition=837
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1994122578&ReferencePosition=837

Case 9:10-cv-01494-NAM-DEP Document 22 Filed 12/13/11

Not Reported in F.Supp.2d, 1998 WL 713809 (N.D.N.Y.)

(Cite as: 1998 WL 713809 (N.D.N.Y.))

§ 11. Plaintiff asserts that these conditions violated his
constitutional right to be free from cruel and unusual
punishment and led to the attack on him by another
prisoner. The Supreme Court has held that double-celling
to manage prison overcrowding is not a per se violation of
the Eighth Amendment. Rhodes, 452 U.S. at 347-48. The
Third Circuit has recognized, though, that double-celling
paired with other adverse circumstances can create a
totality of conditions amounting to cruel and unusual
punishment. Nami v. Fauver, 82 F.3d 63, 67 (3d
Cir.1996). While plaintiff here does not specify
double-celling as the source of his complaint, the concerns
he raises are similar. Plaintiff alleges that overcrowding
led to an increase in tension and danger which violated his
rights. Plaintiff does not claim, however, that he was
deprived of any basic needs such as food or clothing, nor
does he assert any injury beyond the fear and tension
allegedly engendered by the overcrowding. Further, a
previous lawsuit by this plaintiff raised a similar
complaint, that double-celling and fear of assault
amounted to cruel and unusual punishment, which was
rejected as insufficient by the court. Bolton v. Goord,
992 F.Supp. 604, 627 (S.D.N.Y.1998). The court there
found that the fear created by the double-celling was not
“an objectively serious enough injury to support a claim
for damages.” Id. (citing Doe v. Welborn, 110 F.3d 520,
524 (7th Cir.1997)).

*3 As in his prior complaint, plaintiff's limited allegations
of overcrowding and fear, without more, are insufficient.
Compare Ingalls v. Florio, 968 F.Supp. 193, 198
(D.N.J.1997) (Eighth Amendment overcrowding claim
stated when five or six inmates are held in cell designed
for one, inmates are required to sleep on floor, food is
infested, and there is insufficient toilet paper) and
Zolnowski v. County of Erie, 944 F.Supp. 1096, 1113
(W.D.N.Y.1996) (Eighth Amendment claim stated when
overcrowding caused inmates to sleep on mattresses on
floor, eat meals while sitting on floor, and endure vomit on
the floor and toilets) with Harris v. Murray, 761 F.Supp.
409, 415 (E.D.Va.1990) (No Eighth Amendment claim
when plaintiff makes only a generalized claim of
overcrowding unaccompanied by any specific claim
concerning the adverse effects of overcrowding). Thus,
although overcrowding could create conditions which
might state a violation of the Eighth Amendment, plaintiff
has not alleged sufficient facts to support such a finding
here. Plaintiff's conditions of confinement claim as to Bare
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Hill should be dismissed.

2. Altona

Plaintiff also asserts a similar conditions of confinement
claim regarding Altona. For the reasons discussed above,
plaintiff's claim that he suffered anxiety and fear of other
inmates in the overcrowded facility (Compl., §921-22) is
insufficient to establish a serious injury or harm.

Plaintiff's second claim regarding Altona relates to the
alleged inadequacies of the medical treatment he received.
The government has an “obligation to provide medical
care for those whom it is punishing by incarceration.”
Estelle v. Gamble, 429 U.S. 97, 103, 97 S.Ct. 285, 50
L.Ed.2d 251 (1976). The two-pronged Farmer standard
applies in medical treatment cases as well. Hemmings v.
Gorezyk, 134 F.3d 104, 108 (2d Cir.1998). Therefore,
plaintiff must allege facts which would support a finding
that he suffered a sufficiently serious deprivation of his
rights and that the prison officials acted with deliberate
indifference to his medical needs. Farmer, 511 U.S. at
834.

Plaintiff alleges that the medical treatment available at
Altona was insufficient to address the injuries sustained in
the altercation at Bare Hill. Specifically, plaintiff cites the
lack of a dentist or specialist to treat his facial injuries as
an unconstitutional deprivation. Plaintiff claims that the
injuries continue to cause extreme pain, nosebleeds, and
swelling. Compl., Y 22 & 26. For the purposes of the
Rule 12(b) motion, plaintiff's allegations of extreme pain
suffice for a sufficiently serious deprivation. See
Hathaway v. Coughlin, 99 F.3d 550, 553 (2d Cir.1996).

Plaintiff does not, however, allege facts sufficient to
support a claim of deliberate indifference by the named
defendants. To satisfy this element, plaintiff must
demonstrate that prison officials had knowledge of facts
from which an inference could be drawn that a “substantial
risk of serious harm” to the plaintiff existed and that the
officials actually drew the inference. Farmer, 511 U.S. at
837. Plaintiff's complaint does not support, even when
liberally construed, any such conclusion. Plaintiff offers



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1996102682&ReferencePosition=67
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1996102682&ReferencePosition=67
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1996102682&ReferencePosition=67
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1998040610&ReferencePosition=627
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1998040610&ReferencePosition=627
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1998040610&ReferencePosition=627
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1997089887&ReferencePosition=524
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1997089887&ReferencePosition=524
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1997089887&ReferencePosition=524
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1997136507&ReferencePosition=198
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1997136507&ReferencePosition=198
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1997136507&ReferencePosition=198
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1996248221&ReferencePosition=1113
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1996248221&ReferencePosition=1113
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1996248221&ReferencePosition=1113
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1991074452&ReferencePosition=415
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1991074452&ReferencePosition=415
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1991074452&ReferencePosition=415
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1976141341
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1976141341
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1976141341
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1998034395&ReferencePosition=108
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1998034395&ReferencePosition=108
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1998034395&ReferencePosition=108
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1994122578&ReferencePosition=834
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1994122578&ReferencePosition=834
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1994122578&ReferencePosition=834
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR12&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1996249257&ReferencePosition=553
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1996249257&ReferencePosition=553
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1994122578&ReferencePosition=837
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1994122578&ReferencePosition=837
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1994122578&ReferencePosition=837

Case 9:10-cv-01494-NAM-DEP Document 22 Filed 12/13/11 Page 122 of 129

Not Reported in F.Supp.2d, 1998 WL 713809 (N.D.N.Y.)
(Cite as: 1998 WL 713809 (N.D.N.Y.))

no evidence that the Altona Superintendent or DOCS
Commissioner had any actual knowledge of his medical
condition or that he made any attempts to notify them of
his special needs. Where the plaintiff has not even alleged
knowledge of his medical needs by the defendants, no
reasonable jury could conclude that the defendants were
deliberately indifferent to those needs. See Amos v.
Maryland Dep't of Public Safety and Corr. Services, 126
F.3d 589, 610-11 (4th Cir.1997), vacated on other
grounds,524 U.S. 935, 118 S.Ct. 2339, 141 L.Ed.2d 710

(1998).

*4 Plaintiff's second complaint about Altona is that it
offers “no type of state drug treatment program for the
plaintiff.” Compl., §22. Constitutionally required medical
treatment encompasses drug addiction therapy. Fiallo v.
de Batista, 666 F.2d 729, 731 (1st Cir.1981); Inmates of
Allegheny County Jail v. Pierce, 612 F.2d 754,760-61 (3d

Page 4

Cir.1986). This duty is not absolute, however, as “not ...
every injury suffered by one prisoner at the hands of
another ... translates into constitutional liability.” Farmer,
511 U.S. at 834. To establish this liability, Farmer's
familiar two-prong standard must be satisfied.

As in the medical indifference claim discussed above,
plaintiff's allegations of broken bones and severe pain
from the complained of assault suffice to establish a
“sufficiently serious” deprivation. /d. Plaintiff's claim
fails, however, to raise the possibility that he will be able
to prove deliberate indifference to any threat of harm to
him by the Bare Hill Superintendent or the DOCS
Commissioner. Again, plaintiff must allege facts which
establish that these officials were aware of circumstances
from which the inference could be drawn that the plaintiff
was at risk of serious harm and that they actually inferred
this. Farmer, 511 U.S. at 838.

Cir.1979). As in the Fiallo case, however, plaintiff falls
short of stating an Eighth Amendment claim as he “clearly
does not allege deprivation of essential treatment or
indifference to serious need, only that he has not received
the type of treatment which he desires.” Id. at 731.
Further, plaintiff alleges no harm or injury attributable to
the charged deprivation. Plaintiff has not articulated his
reasons for desiring drug treatment or how he was harmed
by the alleged deprivation of this service. See Guidry v.
Jefferson County Detention Ctr., 868 F.Supp. 189, 192
(E.D.Tex.1994) (to state a section 1983 claim, plaintiff
must allege that some injury has been suffered).

For these reasons, plaintiff's Altona claims should be
dismissed.

B. Failure to Protect

Defendants further assert that plaintiff has not established
that any of the named defendants failed to protect the
plaintiff from the attack by the other inmate at Bare Hill.
Prison officials have a duty “to act reasonably to ensure a
safe environment for a prisoner when they are aware that
there is a significant risk of serious injury to that
prisoner.” Heisler v. Kralik, 981 F.Supp. 830, 837
(S.D.N.Y.1997) (emphasis added); see also Villante v.
Dep't of Corr. of City of N.Y., 786 F.2d 516, 519 (2d

© 2010 Thomson Reuters. No Claim to Orig. US Gov.
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To advance his claim, plaintiff alleges an increase in
“unusual incidents, prisoner misbehaviors, and violence”
(Compl., § 12) and concludes that defendants' continued
policy of overcrowding created the conditions which led
to his injuries. Compl., § 10. The thrust of plaintiff's claim
seems to suggest that the defendants' awareness of the
problems of overcrowding led to knowledge of a
generalized risk to the prison population, thus establishing
a legally culpable state of mind as to plaintiff's injuries.
Plaintiff has not offered any evidence, however, to support
the existence of any personal risk to himself about which
the defendants could have known. According to his own
complaint, plaintiff first encountered his assailant only
minutes before the altercation occurred. Compl., § 17. It
is clear that the named defendants could not have known
of a substantial risk to the plaintiff's safety if the plaintiff
himself had no reason to believe he was in danger. See
Sims v. Bowen, No. 96-CV-656, 1998 WL 146409, at *3
(N.D.N.Y. Mar.23, 1998)(Pooler, J.)(“I conclude that an
inmate must inform a correctional official of the basis for
his belief that another inmate represents a substantial
threat to his safety before the correctional official can be
charged with deliberate indifference”); Strano v. City of
New York, No. 97-CIV-0387, 1998 WL 338097, at *3-4
(S.D.N.Y. June 24, 1998) (when plaintiff acknowledged
attack was “out of the blue” and no prior incidents had
occurred to put defendants on notice of threat or danger,
defendants could not be held aware of any substantial risk
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of harm to the plaintiff). Defendants' motion on this
ground should, therefore, be granted.

IV. Failure to Complete Service

*5 The complaint names four defendants, including one
“John Doe” Correctional Officer at Bare Hill. Defendants
acknowledge that service has been completed as to the
three named defendants. Docket Nos. 12 & 13. The “John
Doe” defendant has not been served with process or
otherwise identified and it is unlikely that service on him
will be completed in the near future. See Docket No. 6
(United States Marshal unable to complete service on
“John Doe”). Since over nine months have passed since
the complaint was filed (Docket No. 1) and summonses
were last issued (Docket entry Oct. 21, 1997), the
complaint as to the unserved defendant should be
dismissed without prejudice pursuant to Fed.R.Civ.P. 4(m)
and N.D .N.Y.L.R. 4.1(b).

V. Conclusion

WHEREFORE, for the reasons stated above, it is

RECOMMENDED that defendants' motion to dismiss be
GRANTED in all respects; and

IT IS FURTHER RECOMMENDED that the complaint
be dismissed without prejudice as to the unserved John
Doe defendant pursuant to Fed.R.Civ.P. 4(m) and
N.D.N.Y.L.R. 4.1(b); and it is

ORDERED that the Clerk of the Court serve a copy of this
Report-Recommendation and Order, by regular mail, upon
parties to this action.

Pursuant to 28 U.S.C. § 636(b)(1), the parties may lodge
written objections to the foregoing report. Such objections
shall be filed with the Clerk of the Court. FAILURE TO
OBJECT TO THIS REPORT WITHIN TEN DAYS
WILL PRECLUDE APPELLATE REVIEW. Roldan v.

© 2010 Thomson Reuters. No Claim to Orig. US Gov.
Works.
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Racette, 984 F.2d 85,89 (2d Cir.1993); Small v. Secretary
of Health and Human Services, 892 F.2d 15 (2d
Cir.1989); 28 U.S.C. § 636(b)(1); Fed.R.Civ.P. 72, 6(a),

6(e).

N.D.N.Y.,1998.
Waldo v. Goord
NotReported in F.Supp.2d, 1998 WL 713809 (N.D.N.Y".)

END OF DOCUMENT
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Only the Westlaw citation is currently available.
United States District Court, N.D. New York.

Kenneth BROWN, Plaintiff,
V.

Andrew PETERS, Warden, Watertown Correctional
Facility; Joseph Williams, Warden, Lincoln
Work-Release Center; Francis J. Herman, Senior Parole
Officer Interstate Bureau; T. Stanford, Senior Parole
Officer; Deborah Stewart, Parole Officer; John Doe # 1,
Parole Agent, Watertown Correctional Facility; John
Doe # 2, Parole Agent, Lincoln Work Release Center;
Susan Bishop, Director of Interstate Compact, South
Carolina; Cecil Magee, Parole Officer, South Carolina;
Frank Barton, Parole Officer, South Carolina; John
McMahan, Parole Officer, South Carolina, Defendants.
No. Civ.A. 95CV1641RSPDS.

Sept. 22, 1997.
Kenneth Brown, State Court
Waynesburg, PA, plaintiff, pro se.

Institute-Greene,

Dennis C. Vacco, New York State Attorney General, The
Capitol Albany, NY, for defendants Peters, Herman
Stewart, Doe # 1, Doe # 2, and Williams, Jeffrey M.
Dvorin, Assistant Attorney General, Carl N. Lundberg,
Chief Legal Counsel, South Carolina Department of
Probation, Columbia, SC, for defendants Bishop, Magee,
Barton, McMahan, and Stanford, Carl N. Lundberg, of
Counsel.

DECISION AND ORDER

POOLER,J.

*1 The above matter comes to me following a
Report-Recommendation by Magistrate Judge Daniel
Scanlon, Jr., duly filed on April 17, 1997. Following ten
days from the service thereof, the Clerk has sent me the
entire file, including any and all objections filed by the
parties herein.

Plaintiff Kenneth Brown commenced this Section

Page 1

1983 civil rights action on November 17, 1995. On
February 12, 1996, Magistrate Judge Scanlon ordered
Brown to submit an amended complaint alleging the
specific acts committed by the individuals named as
defendants which Brown claimed violated his
constitutional rights. Brown filed an amended complaint
on March 21, 1996. In his amended complaint, Brown
alleged that defendants violated his rights under the Eighth
and Fourteenth Amendments by failing to process properly
his interstate compact paperwork, resulting in Brown
being imprisoned pursuant to a parole hold when in fact he
had never violated the conditions of his parole. For a more
complete statement of Brown's claims, see his amended
complaint. Dkt. No. 5.

On August 5, 1996, defendants Peters and Williams
made a motion to dismiss for failure to state a claim
pursuant to Fed.R.Civ.P. 12(b)(6). Dkt. No. 13; Dkt. No.
14, at2. On August 19, 1996, defendants Bishop, Magee,
Barton, and McMahan made a motion to dismiss the

complaint against them or, in the alternative, for summary
judgment. Dkt. No. 20. On October 17, 1996, defendants
Herman, Stewart, and Stanford made a motion to dismiss
for failure to state a claim. Dkt. No 34. On April 17, 1996,
Magistrate Judge Scanlon recommended that all
defendants' motions to dismiss be granted and that the
complaint be dismissed. Dkt. No. 50.

On June 9, 1997, Brown filed objections to the
magistrate judge's report-recommendation, having been
granted additional time in which to do so. Dkt. No. 52. In
addition, Brown filed on June 9, 1997, a motion for leave
to file a second amended complaint and a copy of his
proposed amended complaint. Dkt. No. 53. I turn first to
the last motion filed, Brown's motion for leave to amend
his complaint a second time.

Brown seeks to file a second amended complaint
“setting forth in detail the personal involvement of each
defendant and how their acts of commission and omission
served to deprive plaintiff of Constitutionally secured
rights.” Dkt. No. 53. The district court has discretion
whether to grant leave to amend. Ruffolo v. Oppenheimer

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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& Co., 987 F.2d 129,131 (2d Cir.1993). In exercising that
discretion, the court should freely grant leave to amend
when justice so requires. Fed.R.Civ.P. 15(a). However, the
court need not grant leave to amend where it appears that
amendment would prove to be unproductive or futile.
Ruffolo, 987 F.2d at 131.

Here, Brown moved to amend his complaint to add
additional allegations against the named defendants.
However, the additional allegations fail to cure the
deficiency which forms the basis of defendants' motion to
dismiss-the absence of defendants' personal involvement
in a constitutional deprivation. Section 1983 imposes
liability upon an individual only when personal
involvement of that individual subjects a person to
deprivation of a federal right. See Monell v. Dep't of Soc.

Servs., 436 U.S. 658, 98 S.Ct. 2018, 56 L.Ed.2d 611

(1978). A complaint is fatally defective if it fails to allege
personal involvement sufficient to establish that a
supervisor was “directly and personally responsible for the
purported unlawful conduct.” 4/faro Motors, Inc. v. Ward,

814 F.2d 883, 886 (2d Cir.1987).

*2 Brown's proposed amended complaint alleges in
conclusory fashion that defendants acted “in a grossly
negligent and concerted manner which breached their
duties owed to Plaintiff and is the proximate cause of [the
violation of plaintiff's constitutional rights].” Proposed
Am. Compl., at 3. Brown continues in the same vein,
stating that defendants owed duties to plaintiff to carry out
their jobs in a professional manner and they failed to carry
out those duties appropriately. The complaint states that
defendants held specific responsibilities, such as checking
for outstanding warrants, which if performed properly
should have alerted them to a problem. However, nowhere
does the complaint set forth allegations that these
defendants either participated directly in any constitutional
infraction or that they were even aware of such an
infraction. The proposed amended complaint merely
alleges that these defendants failed in performing their
supervisory and ministerial functions. “These bare
assertions do not state a claim under 42 U.S.C. § 1983.”

Page 2

allege personal involvement on the part of defendants.
Brown's first amended complaint failed to accomplish that
task, and it appears that even if allowed to amend again
Brown would be unable to make the requisite allegations
with sufficient specificity to sustain his complaint.
Consequently, I find that amendment would be futile, and
I deny Brown's motion for leave to amend his complaint.

I turn now to the magistrate judge's
report-recommendation and defendants' motions. The
magistrate judge recommends that I grant defendants'
motions and dismiss the complaint as to all defendants.
The report-recommendation clearly describes the grounds
on which the magistrate judge recommends dismissal as to
each defendant. Fed.R.Civ.P. 72(b) requires the district
judge to make a de novo determination on “any portion of
the magistrate's disposition to which specific, written
objection has been made.” Brown's objections fail to
address directly any of the analysis. Brown's objections
state (1) that he has been deprived of his constitutional
rights; (2) that he has stated a cause of action; (3) that the
court wrongly refused to appoint an attorney for him and
wrongly stayed discovery pending the outcome of these
motions; (4) that he seeks to file an amended complaint;
(5) the standard of review for a Fed.R.Civ.P. 12(b)(6)
motion; (6) that he disagrees with the magistrate judge's
recommendation to grant defendants' motions because the
allegations in his complaint, which he repeats, show that
his rights were violated; and (7) the text of the Fourteenth
and Eighth Amendments.

Even affording the objections the liberal reading
required for pro se pleadings, I find that these objections
fail to state any basis whatsoever, much less a specific
one, for the court not to adopt the magistrate judge's
rulings. They simply re-state the relief sought and the facts
on which Brown grounds his complaint and conclude that
the magistrate judge's conclusions are wrong. When the
parties make only frivolous, conclusive, or general
objections, the court reviews the report-reccommendation
for clear error. See Camardo v. General Motors
Hourly-Rate Employees Pension Plan, 806 F.Supp. 380,

Smiley v. Davis, 1988 WL 78306, *2 (S.D.N.Y.).

This plaintiff previously has had the opportunity to
amend his complaint for the same reason asserted here, to

382 (W.D.N.Y.1992) (court need not consider objections
which are frivolous, conclusive, or general and constitute
a rehashing of the same arguments and positions taken in
original pleadings); Chambrier v. Leonardo, 1991 WL

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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44838, *1 (S.D.N.Y.) (restatement of allegations already
before the court and assertion that valid constitutional
claim exists insufficient to form specific objections);
Schoolfield v. Dep't of Correction, 1994 WL 119740, *2
(S.D.N.Y.) (objections stating that magistrate judge's
decisions are wrong and unjust, and restating relief sought
and facts upon which complaint grounded, are conclusory
and do not form specific basis for not adopting
report-recommendation); Vargas v. Keane, 1994 WL
693885, *1 (S.D.N.Y.) (general objection that report does
not address violation of petitioner's constitutional rights is
a general plea that report not be adopted and cannot be
treated as objection within the meaning of 28 U.S.C. §
636), aff'd, 86 F.3d 1273 (2d Cir.), cert. denied, 519 U.S.
895,117S.Ct. 240,136 L.Ed.2d 169 (U.S.1996). See also
Scipio v. Keane, 1997 WL 375601, *1 (1997) (when
objections fail to address analysis directly, court reviews
report-recommendation for clear error); Fed.R.Civ.P.
72(b), Advisory Comm. Note (when no specific, written
objections filed, “court need only satisfy itself that there is
no clear error on the face of the record in order to accept

the recommendation”).

*3 Because Brown fails to make specific objections
or provide any basis for his general objections, I review
the report-recommendation for clear error. After careful
review, I conclude that the magistrate judge's
report-recommendation is well-reasoned and is not clearly
erroneous.”™ The magistrate judge employed the proper
standard, accurately recited the facts, and reasonably
applied the law to those facts. Consequently, I adopt the

report-recommendation.

FN1. I note, however, that the
report-recommendation would survive even de
novo review.

CONCLUSION

Because plaintiff's proposed amendment demonstrates
that amendment would be futile, I deny plaintiff's motion
for leave to amend his complaint. I approve the magistrate
judge's recommendation and grant defendants' motions to
dismiss. Plaintiff's complaint is dismissed in its entirety.

IT IS SO ORDERED.
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ORDER and REPORT-RECOMMENDATION

This matter was referred to the undersigned for report
and recommendation by the Hon. Rosemary S. Pooler,
United States District Judge, by Standing Order dated
November 12, 1986. Currently before this Court are a
number of motions. Defendants Peters and Williams have
filed a motion to dismiss (dkt.13); defendants Bishop,
Magee, Barton and McMahan have filed a motion for
summary judgment, or in the alternative to dismiss
(dkt.20); and defendants Herman, Stewart and Stanford
also have filed a motion to dismiss (dkt.34). Plaintiff
opposes these three motions (dkts.27, 29, 33, 38).
Defendants Bishop, Magee and McMahan have filed a
motion to stay discovery (dkt.41) and plaintiff has filed a
motion to extend time (dkt.44) in which to file opposition
to the latter motion for a stay of discovery.

The Court addresses these issues seriatim.

BACKGROUND

Plaintiff's amended complaint, which he has brought
pursuant to 42 U.S.C. § 1983, alleges the following facts.
In October, 1991, plaintiff was incarcerated in the
Watertown Correctional Facility in Watertown, New
York. He applied for an interstate compact because he
wanted to return to South Carolina to live with his
common law wife, Pamela Reid. During the application
process, he was interviewed by the facility's parole officer,
identified only as defendant John Doe # 1. After signing
the necessary papers, his application was forwarded to
defendant Andrew Peters, the facility's superintendent,
who reviewed, signed and forwarded the papers to the
Interstate Bureau. Amend. Compl. at 49 1-2; Exs. A, B.

On or about January 15, 1992, while his compact was
waiting for review at the Interstate Bureau, plaintiff was
approved for work release and sent to the Lincoln Work
Release Center in New York City. While at the center,
plaintiff spoke to a parole officer, defendant John Doe #
2, and told him that he was seeking a compact that would
return him to South Carolina upon his conditional release.
Plaintiff claims the parole officer told him that he would
handle the necessary paperwork, although the officer had
had no experience with an interstate compact. Amend.
Compl. at 4 3, 4.

*4 Plaintiff, meanwhile, asked Reid whether any
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officials had contacted her in South Carolina regarding his
prospective residence in that state. Upon discovering no
one had contacted her, plaintiff asked a lawyer he knew,
Navron Ponds, to inquire as to his compact status. In
March, 1992, the lawyer spoke with defendant Susan
Bishop, who is the director of the interstate compact
program in South Carolina. Bishop allegedly told Ponds
that plaintiff “was disapproved because there was a
discrepancy about approving plaintiff['s] compact.” The
“discrepancy” was the fact that plaintiff owed the state of
South Carolina eighty-six days of confinement from a
previous sentence. Plaintiff claims Bishop told Ponds to
contact defendants Cecil Magee and Frank Barton, who
worked for the South Carolina Parole Department.
Sometime in March, 1992, Ponds made some calls to
Barton and Magee. A verbal agreement was reached, and
plaintiff, upon speaking with Barton and Magee was told
that his compact had been approved. He also was told that
he should report to the South Carolina Department of
Parole upon being released. Amend. Compl. at 49 5-7.

Prior to leaving the Lincoln Work Release Center,
plaintiff processed paperwork related to his interstate
compact. His paperwork was sent by Doe # 2 to defendant
Joseph Williams, the superintendent of the center.
Williams reviewed, signed and returned the paperwork to
plaintiff. On May 1, 1992, upon his release from the
center, plaintiff traveled to South Carolina. Three days
later, he entered a South Carolina parole office and
promptly was arrested because of the eighty-six days of
confinement that he owed the state. Plaintiff's paperwork
was given to defendant John McMahan, a parole officer.
Plaintiff claims that McMahan never returned this
paperwork to him. On May 20, 1992, the state of South
Carolina revoked plaintiff's parole and plaintiff was
returned to prison to serve the eighty-six days that he
owed. When he asked McMahan what would happen to
his one year of parole from New York, the officer
allegedly told him that his New York parole would run
concurrently with his South Carolina parole, and that when
he finished his South Carolina parole, he would not owe
any parole whatsoever. Plaintiff served the eighty-six days
he owed and was released on July 31, 1992. Amend.
Compl. at 4 8-10.

In February, 1993, plaintiff was arrested on robbery
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charges in South Carolina. The charges ultimately were
dropped, but he apparently encountered some difficulties
regarding this arrest as a result of a parole hold that New
York state had placed upon him. Bishop's office told him
that it had nothing to do with his parole hold and that any
problem that he had was between him and the state of New
York. He talked to authorities in Albany, New York
regarding the parole hold, but was not successful in his
efforts to have the hold removed. On September 30, 1993,
after had been extradited to New York as a fugitive from
justice, plaintiff was given a preliminary hearing at Riker's
Island, New York. The hearing officer found no probable
cause that plaintiff had violated any condition of parole.
He was released. Amend. Compl. at 9 11-14; Exs. C-J.

*5 Plaintiff claims that he would not have suffered
hardships if his interstate compact had been handled
correctly. He alleges that defendant Deborah Stewart
failed to follow up and see whether plaintiff had arrived in
South Carolina. If she had, he argues, she would have
discovered that he had been arrested upon his arrival. He
alleges that defendant Francis Herman, a parole officer at
the Interstate Bureau failed to do his job by not
investigating plaintiff's violation reports. Amend. Compl.
at 99 15-17; Exs. F-1.

Plaintiff asserts that the foregoing amounts violations
of his Eighth and Fourteenth Amendment rights,
wherefore he both compensatory and declaratory relief.

DISCUSSION

A. Motion to Dismiss by Williams and Peters.

Williams and Peters have filed a motion to dismiss
plaintiff's complaint pursuant to FED.R.CIV.P. 12(b)(6)
on the grounds that it fails to state a claim upon which
relief may be granted. In a Rule 12(b)(6) motion, all
factual allegations in the complaint must be taken and
construed in plaintiff's favor. See LaBounty v. Adler, 933
F.2d 121,122 (2d Cir.1991) (citing Ortiz v. Cornette, 867
F.2d 146, 149 (1989)). The Court's role is not to assess
whether plaintiffs have raised questions of fact or
demonstrated an entitlement to a judgment as a matter of
law, as in a motion made pursuantto FED.R.CIV.P. 56 for
summary judgment, but rather to determine whether
plaintiff's complaint sufficiently alleges all of the
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necessary legal elements to state a claim under the law.
See Christopher v. Laidlaw Transit, Inc. 899 F.Supp.
1224, 1226 (S.D.N.Y.1995), (citing Ricciuti v. New York
City Transit Authority, 941 F.2d 119, 124 (2d Cir.1991)).
Factual allegations in brief or memoranda may not be
considered. Fonte v. Board of Managers of Continental
Towers Condominium, 848 F.2d 24,25 (2d Cir.1988). The
Court now turns to the issues presented.

Personal involvement of defendants in alleged
constitutional deprivations is a prerequisite to an award of
damages under § 1983. Wright v. Smith, 21 F.3d 496, 501
(2d Cir.1994). As superintendents at New York State
Correctional facilities, Williams and Peter may be found
personally involved in the alleged deprivation of plaintiff's
constitutionally protected rights by a showing that they:
(1) directly participated in the infraction; (2) knew of the
infraction, but failed to remedy the wrong; (3) created or
continued a policy or custom under which unconstitutional
practices occurred; or (4) were grossly negligent in
managing subordinates who caused unlawful conditions or
events. Id., (quoting Williams v. Smith, 781 F.2d 319,
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Bishop, Magee, Barton and McMahan have filed a
motion for summary judgment, or in the alternative a
motion to dismiss. The Court will treat their motion as a
motion to dismiss. “[Clomplaints relying on the civil
rights statutes are insufficient unless they contain some
specific allegations of fact indicating a deprivation of
rights, instead of a litany of general conclusions that shock
but have no meaning.” Barr v. Adams, 810 F.2d 358, 363
(2d Cir.1987). Plaintiff has not alleged specifically how
the conduct of these four defendants infringed upon his
constitutional rights. In his amended complaint, he
contends that defendants violated the Constitution by
“continuously breaching [[[their] duty” to him. This
language underscores the defect with the complaint: if it
alleges anything at all, it alleges that defendants were
negligent in handling plaintiff's interstate compact and
parole. To state a cognizable § 1983 claim, the prisoner
must allege actions or omissions sufficient to demonstrate
deliberate indifference; mere negligence will not suffice.
Hayes v. New York City Dept. of Corrections, 84 F.3d

323-24 (2d Cir.1986)). Supervisory liability also may be
imposed against Williams or Peters with a showing of
gross negligence or deliberate indifference to plaintiff's
constitutional rights. Id. Absent some personal
involvement by Williams or Peters in the allegedly
constitutionally infirm conduct of their subordinates,
neither can be held liable under § 1983. Gill v. Mooney,
824 F.2d 192, 196 (2d Cir.1987).

*6 Plaintiff has not provided any evidence linking
either Williams or Peters to his alleged constitutional
deprivations. All that plaintiff has alleged is that Williams
and Peters, as superintendents, have reviewed and signed
paperwork relating to plaintiff's compact. Though it has
long been held that pro se complaints are held to “less
stringent standards than formal pleadings drafted by
lawyers” for the purpose of a motion to dismiss under
Rule 12(b)(6), Haines v. Kerner, 404 U.S. 519, 520, 92
S.Ct. 594, 595-96, 30 L.Ed.2d 652 (1972), plaintiff has
not explained how the ministerial conduct of these two
defendants was violative of the Constitution. Their motion
to dimiss should be granted.

B. Motion for Summary Judgment or to Dismiss by
Bishop, Magee, Barton and McMahan.

614, 620 (2d Cir.1996); Morales v. New York State Dep't
of Corrections, 842 F.2d 27, 30 (2d Cir.1988) (section
1983 does not encompass a cause of action sounding in
negligence).

The Court finds that the claims against Bishop,
Magee, Barton and McMahan should be dismissed.

C. Motion to Dismiss by Herman, Stewart and Stanford.

Plaintiff's claim against Stewart is that she failed to
follow up and see whether plaintiff had arrived in South
Carolina. Herman, he likewise asserts, failed to do his job
because he did not investigate plaintiff's violation reports.
Plaintiff has not alleged how these actions run afoul of the
Constitution; and again, these claims seem to be grounded
in negligence, which is not actionable under § 1983.
Hayes, 84 F.3d at 620.

Plaintiff's claim against Stanford must fail because his
complaint literally fails to state a claim against that
defendant. Aside from naming Stanford as a defendant,
and alleging that he was the appointed Senior Parole
Officer at plaintiff's September 30, 1993 revocation
hearing at Riker's Island, plaintiff does not detail how
Stanford violated his constitutional rights. Absent some
personal involvement by Stanford in the allegedly
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constitutionally infirm conduct of his subordinates, he
cannot be held liable under § 1983. Gil/l, 824 F.2d at 196.

*7 Accordingly, the Court finds that Stanford, Stewart
and Herman's motion to dismiss should be granted.

D. Plaintiff's “John Doe” Claims.

In so far as neither John Doe # 1 nor John Doe # 2
have been identified and served in this matter, the Court
does not have jurisdiction over these parties and does not
reach the merits of plaintiff's claims against them.

E. Discovery Motions.

Defendants Bishop, Magee and McMahan have filed
a motion to stay discovery until the Court has made a
ruling on their motion to dismiss. Plaintiff has filed a
motion to extend the time in which he may file opposition
to defendants' motion. Plaintiff, however, has filed his
opposing response (dkt.47), therefore his instant discovery
motion is denied as moot. In that the Court recommends
granting defendants' motion to dismiss, discovery in this
matter would be fruitless. Accordingly, defendants' motion
for a stay of discovery pending the resolution of their
motion to dismiss is granted.

CONCLUSION

WHEREFORE, based upon the foregoing analysis, it
is hereby

ORDERED, that plaintiff's motion to extend the time
to file an opposing reply (dkt.44) is denied as moot; and it
is further

ORDERED, that defendants Bishop, Magee and
McMahan's motion to stay discovery until their motion to
dismiss is decided (dkt.41) is granted; and it is further

RECOMMENDED, that defendants Peters and
Williams' motion to dismiss (dkt.13) be granted; and it is
further

RECOMMENDED, that defendants Bishop, Magee,
Barton and McMahan's motion to dismiss (dkt.20) be
granted; and it is further

RECOMMENDED, that defendants Herman, Stewart

Page 6

and Stanford's motion to dismiss (dkt.34) be granted.

Pursuant to 28 U.S.C. § 636(b)(1) and Local Rule
72.1(c), the parties have ten (10) days within which to file
written objections to the foregoing report. Such objections
shall be filed with the Clerk of the Court. FAILURE TO
OBJECTTO THIS REPORT WITHIN TEN (10) DAYS
WILL PRECLUDE APPELLATE REVIEW. Roldan v.
Racette, 984 F.2d 85, 89 (2d Cir.1993) (citing Small v.
Secretary of Health and Human Services, 892 F.2d 15 (2d
Cir.1989)); 28 U.S.C. § 636(b)(1); FED.R.CIV.P. 6(a),
6(e) and 72.

N.D.N.Y.,1997.

Brown v. Peters
Not Reported in F.Supp., 1997 WL 599355 (N.D.N.Y.)
END OF DOCUMENT
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